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FOREWORD
An increasing number of Iow a's farm-owning parents and their children 
are searching for satisfactory means of transferring their farm  property to the 
next generation. The manner in which these transfers are carried out will have  
profound influences both upon the welfare of Iow a's farm  families and upon 
the stability of the state's agriculture.
M any factors conditioning the choice of means for transferring farm  property  
within families are economic and social in nature; but the means for effecting 
the transfers are largely of a  legal nature. Consequently, the Iow a State U ni­
versity and the University of Iow a College of Law teamed up to make this 
analysis of intrafamily farm  property transfers and to outline various methods 
of transferring farm  property.
This bulletin is one in a  series of studies on " Econom ics of Land Law 
Research" being conducted joindy by the Iowa State University Agricultural 
and Hom e Econom ics Experim ent Station and the Agricultural Law Center 
of the University of Iow a College of Law. These studies are concerned with 
( 1) methods whereby farm  people acquire, hold, use and transfer farm  property  
within the framework of die law and ( 2 ) an analysis of the advantages and 
weaknesses of various methods as determined from the actions and experiences 
of farm  people. From  these studies should come some of the information citizens 
of Iow a need to work out with their lawyers satisfactory solutions to problems 
of acquiring, using and transferring farm  property.
MASON LAD D , Dean  
College of Law 
University of Iow a  
Iow a City, Iowa
FLOYD A N D R E, D ean  
and D irector 
College of Agriculture 
Iow a State University  
Ames, Iow a
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SUMMARY
Serious problems confront Iow a's farm  families 
in transferring their farm  property from one generation  
to the next. Increasing numbers of these families are  
becoming aw are of these problems and are searching 
for satisfactory methods to transfer farm  property 
within their families.
There are several reasons for the increasing interest 
by farm  families in planning the transfer of their 
property within families. Farm  ownership by farm  
families has been increasing, and farm-owning families 
possess larger equities in their farms. Estate setde- 
ment costs are increasing, and more farm  estates 
are becoming liable for tax  costs. Estate and in­
heritance taxes have remained fairly constant, but 
the value of farm property has increased considerably, 
thus bringing m any m ore farm  estates under tax  
liability. Increased income and resulting increased in­
come taxes have provided incentives for farm  parents 
to distribute income property within their family. Farm ­
owning parents are trying to avoid some of the 
intergeneration farm  transfer problems which they 
inherited from their parents. Farm  youths who are  
considering farming or who are in the process of 
getting established in farming want more certainty 
in their expectations for future occupancy and use 
of the home farm.
M any confusions confront farm  parents in planning 
for the transfer of their property. There is often con­
fusion both as to the objectives to be achieved and 
as to the appropriate means to achieve these ob­
jectives. M ost farm  parents have only one farm ; yet 
they have several children, some of whom require 
help in getting established in farming. The parents, 
however, need the farm  to provide them with the 
income necessary for their remaining years. In light 
of such conflicting demands, farm  parents often do 
nothing in planning for the transfer of their property. 
Less than three out of five Iowa farm  owners have 
made wills, and few owners have already transferred  
farm  property within their families.
Failure to develop adequate plans for transferring  
farm  property within families results in serious prob­
lems to Iow a's farm  families. The remaining parent, 
after the spouse's death, m ay not receive sufficient 
property under state laws of descent and distribution 
to provide sufficient income for his or her remaining 
years. Children remaining on the home farm  m ay
make extensive improvements that must be shared 
with brothers and sisters after the parents' death. 
On the other hand, children m ay be deterred from 
making necessary improvements or even remaining 
on the home farm  because of uncertainties about 
their future interests in the farm . Or, in the process 
of buying out interests of other heirs, the son or 
daughter remaining on the home farm  m ay be forced 
into excessive debt. Expensive and extended estate 
settlements as well as excessive taxes m ay result from  
lack of planning. The farm  m ay be divided into 
uneconomic units, o r the going concern value of the 
farm  m ay disintegrate through a  dispersal sale needed 
to settle the estate. These are the kinds of serious 
problems that result from inadequate farm  transfer 
planning. Avoiding these problems demands effective 
planning for the intergeneration transfer of farm  
property.
Within wide limits, farm-owning parents can de­
termine how their property will be distributed among  
their children. Num erous means are available to 
accomplish this. The means to be selected are con­
ditioned by ( 1) the extent and nature of property 
owned, ( 2 ) the composition of the family and ( 3) 
the objectives to be achieved. These factors vary  
with each family, and there is no one "best" method 
for every family.
There is, however, a  method best suited to each 
family situation. The parents m ay transfer property 
during their lifetimes, thus saving income and death 
taxes and estate settlement expenses. They may  
transfer the property and reserve a  life income for 
themselves either in the form of income from the 
property o r of income from an annuity. They may  
establish trusts for children an d /o r grandchildren. 
In the case of trusts for grandchildren, one generation 
of estate costs m ay be eliminated. The parents may 
form a  corporation and distribute shares of interests 
as they wish. They m ay make sure that the remaining 
h eir(s) will receive compensation for improvements 
made on the home farm . They m ay m ake wills 
specifying how the property is to be distributed at 
death. They can provide for sufficient liquidity to 
insure that the property will pass through the transfer 
without being heavily encumbered with estate settle­
ment costs. One or any combination or variation of 
these arrangem ents m ay be achieved provided ap­
propriate action is taken.
4
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rPlanning Farm Property Transfers Within
Families in Iowa1
by John C. O'Byrne, John F. Timmons and N. William Hines2
I
I
One of every two Iow a farm  owners has received 
family assistance in acquiring ownership of their 
farm resources. These intrafam ily farm  transfers 
i appear to be increasing throughout the state. This 
j trend is in keeping with farm  transfer experiences in 
older parts of this country as well as in the western 
[ European countries from which our farm  property  
system evolved.
Sooner o r later all farm-owning parents and their 
children must face the problems of transferring the 
home farm  within the family. These problems arise 
out of the inevitable processes of life and death and 
I the continuity of rights in farm  property. Because of 
the inevitability of death, farm-owning parents and 
their children are faced with the problem of bridging 
the gap between generations in providing for the 
transfer of farm  property within the family.
Fortunately, an increasing number of farm  families 
are becoming concerned with intrafamily farm  transfer 
problems and are searching for satisfactory ways of 
planning for the transfer of their farm  property. There 
are several reasons for this increased interest. First,
I more Iow a farmers than ever before own their farms. 
Around 62  percent of Iow a's farm ers own part or 
all of the land they operate. Second, Iow a farm  
owners have larger equities in their farm s than ever 
before. Farm  owners' equities in their land are around  
89 percent of the value of their land and buildings. 
Third, m ore farm  estates are being subjected to higher 
estate, gift and inheritance taxes, prim arily as a  
result of increased farm  values. Fourth, progressive 
income taxes encourage farm  owners to consider the 
1 tax-saving possibilities of distributing their property  
i within their families. Fifth, today's parents are in- 
) terested in avoiding some of the errors made by their 
parents in transferring farm  property within their 
family. Sixth, children are anxious to obtain reason­
able assurance of what to expect in the w ay of family 
’ financial resources in planning for their future in 
I farming.
jp ** i
Based partly on research under Project 1043 of the Iowa Agricultural and Home Economics 
Experiment Station.
Professor of law, University of Iowa; professor of economics, Iowa State University; and 
associate professor of law, University of Iowa; respectively.
PROBLEMS OF TRANSFERRING FARM 
PROPERTY WITHIN FAMILIES
Although half of Iow a's farm  owners received 
at least some direct family help in achieving farm  
ownership, their acquisition processes were not with­
out difficulties. Likewise, problems confronting today's 
farm-owning parents in their attempts to work out 
satisfactory farm  transfers within their families are  
difficult. M ost Iow a parents have only one farm , 
but they m ay have two, three or m ore children whom  
they want to treat fairly. How can this be done with­
out breaking up the farm  o r without leaving the 
heir remaining on the farm  with a  heavy m ortgage  
assumed to pay his brothers and sisters ? M ost parents 
would like to see their farm  stay within the family 
and would also like to help their children who want 
to farm  get started at an early age. The parents, 
however, must depend upon their farm  and its income 
for support during their remaining years; the farm  
has been their "savings bank" for old age as well 
as the source of income while raising their family.
Faced with these kinds of problems, farm  parents 
frequently are confused as to what can be done. As 
a  result, they do nothing about the transfer of their 
farm  property. Or they keep putting off planning until 
it is too late. Few of Iow a's farm  owners have trans­
ferred land to their children, and less than three- 
fifths have made out wills covering the disposition 
of their farm  property ( table 1).
Table 1. Proportion of farm owners with wills within age groups, Iowa, 1958.°
Age
groups
Percentage 
with wills
0 - 2 4 ...............................
25 - 34 ............................
35 - 44 .................
45 - 54 ...............................
55 - 64 ................................................................................... Ao q
65 and o v e r .....................
All o w n e rs ........................
a Roger W. Strohbehn and John F. Timmons. Ownership of Iowa's farm­
land. Iowa Agr. and Home Econ. Exp. Sta. Res. Bui. 489. 1960. Table C-14. 
p. 34.
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The proportion of farm  owners who have made 
wills varies considerably with age. As might be ex­
pected, a  larger proportion of older owners have 
wills. Few of the younger owners have made wills, 
though their need for wills is fully as great as or 
greater than that of older people because of the im­
portance of protecting the interests of young wives 
and small children. For example, less than 4 0  percent 
of the farm owners under 35  years of age reported 
having made wills. Even in the 45- to 65-year age 
group, where children are in the process of taking 
over operation of the farm , planning through a  will 
has been neglected by over two-fifths of the farm ­
owning parents and their children.
Size of family and number of farms owned
As shown in table 2 , four-fifths of Iow a's married  
farm  women have more than one child. On the other 
hand, most farm owners in Iow a, as shown in table 
3, have only one farm  to distribute am ong their 
children. The average farm  family has 2 .9  children, 
and the average family has only one and a  fraction 
farm s to give them.
Table 2. Number ol live children born of rural farm women aged 15-49 
years, Iowa, I9 6 0 .0
Number of 
children born
Proportion of women 
ever married excluding 
those not reporting 
(percent)
................................................  9.1
...................................................  12.6
....................................................25.0
......................................................  22.8
....................................................... 14.8
......................................................  11.3
.........................................  4.4
Average num ber..................................... ...................................................  2.9
a Computed from: U. S. Census of Population, 1960. Iowa, Detailed 
Characteristics. U. S. Govt. Print. Off., Washington, D. C. 1962. Table 113. 
p. 362.
Table 2 shows the proportions of rural farm  women 
with various numbers of children. Table 3 shows 
the proportions of various owner groups with number 
of farms owned. Available information does not per­
mit the exact com parison of number of children and 
number of farms owned per family. If parents with 
several children owned several farm s, their farm  
transfer problems would be simplified considerably. 
On the other hand, if parents with several children 
owned only one farm , their problems of transferring 
the farm  within the family might be m ore difficult. 
Also, little is known about the extent of other property, 
savings and investments including life insurance and 
annuities held by these farm  owners. Analysis of these 
specific relationships must await further information.
It is clear, however, from existing studies, that the ) 
com m on pattern involves the family with m ore chil­
dren than farm s, and most often, several children j 
to share one farm . r
Table 3. Proportion of farm owners who own one, two, three or four, and 
five or more farms, Iowa, 1958.°
Number of Owner- Operator- Nonoperator- All owners
farms owned operators “ landlords0 landlords1^ (percent)
(percent) (percent) (percent)
. 100.0 9.7 80.5 86.0
2 fa rm s ................. 0 65.6 14.1 10.2
3 or 4 farms . . . 0 22.7 4.7 3.3
5 or more farm s. 0 2.0 0.7 0.5
A l l ............................ . 100.0 100.0 100.0 100.0
a Strohbehn and Timmons, op. cit., table 18, p. 16 $
b Operators who own part or all of the land they operate. 
c Owners who operate part of the land they own.
 ^Owners who do not operate any of the land they own.
Further insight into the property holdings of Iowa 
farm  owners m ay be obtained from farm  size and i 
economic classes of farm s as shown by the 1959 | 
agricultural census. Since farm s v a ry  in size from | 
an acre upward and, in value of products sold, from i 
less than $ 2 5 0  upward, the farm  to be transferred 
m ay not have great value. Small farm s in terms of | 
acres and value of products sold present difficult i 
problems for intrafamily transfers, particularly if no f i 
other property is held by the parents. It becomes I 
difficult for small farm s to support two fam ilies- i 
the parents and the son's or daughter's family. Also, 
it becomes difficult to divide small farm s among I 
several heirs and maintain units of economic size, i
size group within which the m odal size of farm  falls, j 
About one-third of the state's farm s fall into smaller 
size groups, and about one-half of the farm s fall into 
larger size groups. Although m any of the smaller 
farm s (particularly  in the less-than-2 0-acre size groups) I 
include part-time and rural residence types of farms, [ 
the fact remains that there is too little property in [ 
the smaller size groups to support parents and chil- j 
dren during early stages of the property transfer \ 
process or to split up am ong several children.
These data help to emphasize the problem of trans- | 
ferring limited farm  resources within families. Ac- t 
cording to the 1 9 5 9  agricultural census, about one- | 
fifth of all the com m ercial farms in the state had less i 
than $ 5 ,0 0 0  of products sold. Almost one-third of j 
all farms were less than 1 4 0  acres in size. Parents 
owning and operating these smaller farm s would be [ 
likely to experience difficult problems in providing * 
opportunities for their children to start farming on j 
the home farm . Also, in the absence of additional i
6
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resources, these families would experience serious 
difficulties in distributing the farm  am ong two or 
more children.
Table 4. Distribution ol Iowa (arms by size groups, 1959 a
Size groups Number of farms Proportion in
(acres) (number) each group
(percent)
Under 3 ..........................................................  1,758 1.0
3 - 9 .................................................................  3,711 2.1
10 - 29 ........................................................... 7,734 4.4
30 - 49 ........................................................... 5,976 3.4
50 - 69 ........................................................... 3,90 7 2.2
70 - 99 ..........................................................  14,64 2 8.4
100 - 1 3 9 .......................................................  19,586 11.2
140 -1 7 9 .......................................................  37,408 21.4
180 - 219 .......................................................  20,105 11.5
220 - 259.......................................................  20,699 11.9
260 - 499 .......................................................  34,337 19.7
500 - 9 9 9 . . . ............................................. 4,477 2.6
1,000 and o v e r .........................................  345 0.2 v
A l l ....................................................................  174,685 100.0
a U. S. Census of Agriculture for Iowa, 1959.
Women's interests in farm property transfers
About 70  percent of Iow a's women farm  owners 
have acquired ownership of farm  property from within 
their families as com pared with 45  percent of the men. 
This demonstrates that women have special interests 
in within-family farm  property transfers. Tables 5 
and 6 indicate reasons for these special interests, 
since women m ay be expected to outlive their husbands 
from 4  to 8 years. Reasons for this as shown in 
these tables are: ( 1 )  W omen are m ore than 2 years 
younger than men at time of m arriage, and ( 2 ) 
women have a  longer life expectancy than men of 
comparable ages.
For example, a  woman who m arries at 2 0  years 
of age has a  remaining life expectancy of 5 6  years. 
Her husband at 2 0  years of age would have a  re­
maining life expectancy of 5 0  years. But, since the 
husband averages 2.1 years older than his wife, he
Table 5. Life expectancy in years from various ages for white males and 
females in the United States, 1962.a
Expected years of Women's excess Wives excess years 
Age life remaining for: years of life of life expectancy
expectancy over overtheirhusbands 
Men Women men
At birth . . . .  67.6 74.4 6.8 —
20.......................  50.2 56.4 6.2 8.3
40....................... 31.7 37.3 5.6 7.7
50.......................  23.2 28.3 5.1 7.2
55..........................19.4 24.0 4.6 6.7
60..........................16.0 19.9 3.9 6.0
65..........................12.9 16.0 3.1 5.2
70..........................10.3 12.5 2.2 4.3
aLife Insurance Fact Book, 1964. Institute of Life Insurance. New York, 
New York, p. 93.
would be 22 years of age at time of m arriage and 
would have a  remaining life expectancy of only 4 8  
years, which is 8 years less than his wife. Or, stated 
another w ay, the wife could expect to outlive her 
husband by 8 years. For these reasons, the property ~ 
owner's wife has special interests in developing satis­
factory farm  transfer arrangem ents that will insure 
her economic security during those years of expected 
widowhood and still provide for the children.
Table 6. Median age at first marriage of men and women in lowa.a
Age at first marriage 
(years)
Years women are younger 
than men at marriage
Men Women
22.1 . . . . . . .  20.0 2.1
a Annual Report, 1962. Division of Vital Statistics. Iowa Department of 
Health. Des Moines, Iowa. p. 56.
Here are examples of problems that arise in families 
where parents do nothing about planning for transfer 
of their farm s, or where they put it off until it is too 
late. First, the son or daughter remaining on the 
home farm  m ay make expensive improvements on 
the farm  in anticipation of owning the farm  some day. 
Yet the value of these improvements m ay have to 
be shared with other brothers and sisters according  
to state laws if parents m ake no provision for pro­
tecting the investment made by the child remaining 
on the farm.
About 3 6  percent of all tenants in the state are  
related to their landlords, most of whom are their 
fathers or mothers (table 7 ) . M any of these related 
tenants are operating farm s under "father and son" 
arrangem ents which m ay be highly satisfactory. But 
what would happen if the father were to die suddenly? 
A father and son arrangem ent is only an operating  
agreement. Unless it is built upon foundations of 
sound ownership transfer, the best father and son 
arrangem ent m ay fall into serious difficulties upon 
death of the parents.
Table 7. Landlords renting to sons or sons-in-law, Iowa, 1958.°
Kind of landlord Proportion related
(percent)
Operator-landlords “ .......................................... ................................................  35.2
Nonoperator-landlordsc . . . ..................... ................................................  36 2
All landlords........................................................... ................................................. 36.1
a Strohbehn and Timmons, op. cit., table C-18, p. 35. 
“ Owners who operate part of the land they own. 
c Owners who do not operate any of the land they own.
Second, in the process of buying out other heirs, 
the sons or daughters left on the home farm  m ay be 
forced into debt beyond their ability to repay. Current 
high land prices make this problem particularly  
serious. Third, lack of planning can lead to expensive
7
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and drawn-out estate settlements and heavy estate 
and inheritance taxes which will materially reduce the 
value of property going to the family.
Fourth, in the process of settling an unplanned 
estate, the "going concern" farm  m ay disintegrate 
through a dispersal sale and pass out of the family. 
Fifth, the son or daughter staying on the farm  m ay  
not go ahead with plans or improvements essential 
to good farming because of uncertainty as to what 
m ay eventually happen to the farm.
PURPOSE OF STUDY
The purpose of this study is to analyze inter­
generation farm  property transfer problems and to 
develop alternative means for alleviating these prob­
lems. Because this study integrates the economic and 
legal aspects of intergeneration farm  property trans­
fers, researchers interested in interdisciplinary inquiry 
m ay find the material helpful in developing similar 
studies in other states and in other areas of study. 
The study also provides a  basis for developing 
materials for the use of county extension directors, 
home economists and vocational agriculture instruc­
tors in developing educational program s concerned 
with transferring farm  property within families. Like­
wise, rural lawyers, trust officials, insurance repre-
sentatives and others working with property transfer 
problems m ay find helpful ideas and information in i 
this bulletin.
T
SCOPE AND METHOD OF STUDY [ proj
don<
This study is limited to problems and possible . 
ways of transferring farm  property within families. | 
The extent and nature of intrafam ily farm  transfers i 
throughout the state were obtained from farm  owner- j 
ship surveys reported in part in Iow a Agricultural I 
and H om e Econom ics Experim ent Station Research | 
Bulletin 4 8 9 .3  Inform ation obtained from the owner- / 
ship survey and the 1 9 5 9  U . S. Census of Agriculture i 
helped indicate some of the problems in transferring j 
farm s within families. Further data on intrafamily j 
problems and possible solutions cam e from two studies I 
being completed in Grundy and Jefferson counties. I 
These studies are based upon interviews with farm , 
owners and upon data available in county offices, i 
The general framework within which alternative l 
methods of transferring farm s take place comes from 1 
the Iow a law as developed by the courts and legis- I 
lature. The analysis of property transfer taxes is J 
based upon provisions of the Code of Iow a (1962 ) r 
and upon the Federal Internal Revenue Code.
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Farm Transfer Objectives
The first step in planning for the descent of farm  
property within families is to determine the specific 
objectives to be accomplished. These objectives m ay  
include one or more of the following: ( 1 )  To provide 
sufficient income for the parents during the rest of their 
lives; ( 2 ) to treat all children fairly; ( 3 )  to help one 
or m ore of the children start farming; ( 4 )  to keep 
the farm  within the family; ( 5 ) to maintain continuity 
in farm ing operations between generations without 
dispersing the herds, flocks, land and improvements 
built up over a  lifetime; ( 6 ) to reward certain children 
for special favors o r contributions to parents' welfare 
or for improvement of the farm ; ( 7 )  to indicate to 
prospective heirs what to expect relatively early in 
life so they can plan their lives accordingly; ( 8) to 
minimize estate settlement costs; and ( 9 ) to minimize 
all taxes to the family, including gift, inheritance, 
estate and income taxes.
Obviously, all these objectives m ay not be achieved 
equally well in any particular situation. Equal treat-
ment of all children m ay result in inequitable treatment 
of the child who has contributed most to the parents 
and to their farm . If the farm  is left to one of five 
children who must m ortgage it to pay off equal 
shares to his four brothers and sisters, the farm  may 
pass out of the family through excessive debts beyond 
the ability of the heir on the farm  to amortize. Further­
more, in a  period of high prices, the heir on the farm, 
fearful of a  decline in values, m ay be unwilling to buy 
out his brothers and sisters unless special arrangements 
are made. '
In deciding upon specific objectives, it m ay be 
necessary to accept a  little less of certain objectives 
in return for a  little m ore of all the others. This means 
compromise am ong competitive objectives in the in­
terest of working out an acceptable set of objectives 
from which farm  property transfer plans m ay be 
developed.
*  Roger W. Strohbehn and John F. Timmons. Ownership of Iowa's farmland. Iowa Agr. and 
Home Econ. Exp. Sta. Res. Bui. 489 .1 9 6 0 .
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Understanding the Nature of Farm Property
The nature o f the rights that people have in farm  
property often determines what m ay or m ay not be 
done in transferring the property. To analyze the 
kinds of farm  property transfers within families, farm  
property m ay be divided into two kinds—real property  
and personal property.
REAL PROPERTY
Real property consists of land and whatever is 
erected, growing upon o r affixed to it. Thus, a  piece 
of property other than land, such as a  building or 
fence, m ay become real property by being attached 
to the land. Exam ples of items generally considered 
as part of the land are buildings, central heating 
systems in the buildings, water and electric systems, 
tile drains and fences. Certain exceptions are made 
to permit tenants to remove some attached items at 
the end of a  lease, but, otherwise, attached things 
become part of the land. Real property is sometimes 
spoken of as " realty " o r " real estate."
Types of interests in real property
The term " p roperty" implies ownership. The period 
of ownership of real property extends indefinitely into 
the future. The various periods of time during which 
rights in land are held by a  particular individual 
are termed "estates." Thus, if property is transferred  
at the death of the husband to his wife for her life, 
the wife has an "estate" in the property for her life, 
o ra  "life estate." Ather death, her period of ownership 
has been used up. The estate which a  person owns 
in the property is established by the wording of the 
deed, will o r statute that transfers the property from one 
person to another.
Fee simple. The most complete estate or ownership 
of property that an individual can hold is the "fee 
simple" which allows exclusive use ( except as limited 
by general public policy) and the sole right to dispose 
of it. This estate is created generally by the words 
"to John Jones and his heirs" or "to John Jones in 
fee simple" in the deed or other instrument of transfer. 
In theory, John Jones has all of the rights in the 
property forever, and, if it is not otherwise disposed 
of, it would descend at his death to his heirs, then to 
their heirs, and so on. This is the com m on form of 
outright ownership.
Fee simple determinable. This estate in land could 
extend indefinitely like a  fee simple, but the deed or 
instrument of transfer includes a  condition which 
might end the period of time of its existence—for 
example, a  transfer of land " to the independent school
district, its successors and assigns for so long as the 
premises are used for school purposes." The property  
would come back to the person who m ade the transfer 
(o r  his heirs, if he were dead) if the school district 
ever ceased to use the property for school purposes. 
The school district would own an estate known as 
"fee simple determinable."
Fee sim ple conditional. This estate is pretty much 
an Iow a peculiarity. It has long and strange history, 
but, in effect, it amounts to a  transfer upon condition 
that the recipient have a  child. The estate would be 
created by a  transfer "to John Jones and the heirs 
of his body." If John has a  child at the time, or later 
has one, he takes an outright fee simple estate. If 
John never has any children, he is regarded as having  
only an estate for his life, and, at his death, the 
property would go back to the person who made the 
transfer. This kind of transfer is seldom used.
Life estate. An estate for life is created when the 
owner in fee simple of a  piece of land conveys the 
land to another person "for life." The life of some 
person is used to determine how long the rights in 
the property shall last. U sually, the measuring life 
is that of the person to whom the land is transferred. 
F or example, "to John Jones for his life" which means 
that John can use the property until he dies. Some­
times, the life of another person is used to measure 
the duration of the estate. For example, "to John  
Jones for the life of M ary  Smith" which means that 
John can use the property as long as M ary  lives. 
This is called I an estate for the life of another." The 
person who owns a  life estate o r an estate for the life 
of another is called a  a life tenant." The life tenant is 
restricted in what he m ay do with the property. He 
has possession for life and all the ordinary uses and 
profits of the land. He m ay sell or convey his interest 
but cannot transfer m ore than he owns. He must also  
remember that someone else has an interest in the 
property after the life estate is over, so he must pre­
serve the property and not commit waste ( substantial 
destruction or permanent dam age to the property). 
The original owner who transferred the property m ay  
place restrictions upon its use by the life tenant. It 
is also possible for an owner in fee simple to retain 
a life estate for himself, and to convey only the interest 
that follows the life estate (an d  begins at his death) 
to some other person. That would be called a  " reserved 
life estate."
Remainders. A "rem ainder" is an estate that will 
take effect in possession and be enjoyed at some future 
time after a  present estate runs out. The person who 
owns such an estate is a  "rem ainderm an." Actually,
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the rem ainderm an gets his ownership of the remainder 
at the time of transfer, even though he has no right 
to possession o r physical tise of the property until 
the previous estate ends. He can sell or m ortgage or 
will his remainder interest even though the right to 
use the property is postponed.
If Bill Adam s, who owned property in fee simple, 
transferred a  life estate to John Jones and the rest of 
the ownership to M ary  Smith, M ary  would have  
a "remainder." M ary  has the estate that remains 
after John's life estate is used up. U sually, the remain­
der includes all of the interest left—in fee simple—but 
it could be a  lesser estate, and there could be more 
than one remainder. Suppose a  deed transferred prop­
erty to John Jones for his life, than to M ary  Smith 
for her life, then to Bill Adams in fee simple. John has 
a  present "life estate." M ary  has a  "rem ainder for 
life" but must wait until John dies to be able to use 
the property. Bill has a  " remainder in fee simple," but 
he has to wait until both John and M ary  die before 
he can obtain the use and possession of this property.
Remainders can be "contingent" or "vested." As­
sume that the owner of property in fee simple transfers 
a  life estate to John Jones and transfers all the rest 
of the interests in the property—the remainder—to 
M ary  Smith. M ary  has a "vested" remainder since 
she is the person to take possession when the life 
estate terminates. Even if M ary  died before John's 
life estate ended, M ary 's rights in the property would 
pass to her heirs, o r to the people named in her will, 
and those persons would take possession of the prop­
erty when John died.
But, suppose the person making the transfer had  
said that the remainderman M ary  must be alive at 
the death of life tenant John or she got nothing. 
Then it would be a  " contingent remainder." The fact 
that M ary  must survive John creates a  contingency 
that must materialize before the property becomes 
vested in M ary . If M ary  died before John, M ary  
would get nothing, and she would have nothing to 
leave to her heirs.
A remainder might be created for grandchildren who 
are not yet born. This, too, is "contingent," because 
a  grandchild must be born before there will be anyone 
available to take the remainder interest. Remainders 
are "vested" if a  known and living remainderman  
has nothing to do but wait till the previous estate runs 
out. A remainder is "contingent" if the remainderman  
is unknown or if some condition must be met other 
than the mere expiration of the prior estate.
Reversions. Where the only interests transferred 
are those of limited duration, the original owner still 
has the balance of the original estate. This is called 
a  "reversion." F or example, Bill Adam s, owner of 
land in fee simple, transfers the land "to John Jones
for life." John has a  life estate, Bill has a  reversion. 
It is called a  reversion because the right to use the 
property "reverts" or comes back to Bill when John 
dies. Practically, a  reversion is the same interest as 
a  remainder, but it has a  different nam e where it is 
held by the original owner instead of being transferred 
to someone else.
Future interests. Any interest that takes effect in 
ownership or in possession at some future time is 
termed a  " future interest." Remainders and reversions 
are the most com m on and best known future interests, 
but several others can be used in specific situations 
to achieve particular goals or plans. For exam ple, there 
is the possibility of reverter, which is the interest 
remaining after a  fee simple determinable. Because 
of their involved nature and limited usefulness, these 
additional types of future interests are not discussed 
in detail.
Estate fo r  years. A transfer of property for a 
definite period of time is an estate for years or a 
tenancy for years. As com m only known, this is a  lease 
or rental of property for a  fixed period of time. Even 
though the lease is for a  single year, or a  month, it 
is called an "estate for years." The lessee o r tenant 
owns the right of use and possession for the term of 
the lease, and the lessor or landlord retains the under­
lying ownership of the land. The interest of the land­
lord while the lease is in effect is his "reversion." This 
interest in land can be created to take effect at death 
by will as well as created to take effect during life.
Powers over property. A person m ay have a  power 
to dispose of property that he does not own. A power 
of appointment is an authority conferred by one person 
upon another to select or nominate the person or 
persons who shall receive a  particular estate. Such 
a power could also be retained by the original owner 
of property after he has transferred it. A power may 
be as broad o r as narrow  as the creator of the power 
desires. The holder of the power will usually have an 
estate in the land ahead of the estate over which he 
has power, but he m ay have no connection with the 
property.
Such a  power could be used in combination with 
a  life estate and a  remainder. F or exam ple, Bill Adams 
could transfer property to John  Jones for his life, giving 
John a  power to appoint the remainder of the property 
am ong John's children in such shares as John desired, 
and providing that, if John did not exercise the power, 
the remainder interest after his death would go to Mary 
Smith. In this situation, John would be able to decide 
at any time during his life to direct that the remainder 
be transferred to one o r m ore of his children. Or, by 
not exercising his power, he could let the remainder go 
to M ary . Bill Adams could have m ade John's power 
unlimited so that John could appoint to anyone includ-
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ion. ing himself. Bill could also have specified whether 
: the t John could exercise the power during John's life, or 
ohn 1 only by will at his death.
t as !■ ft is a fso possible to give to some person, or to 
it is f retain for oneself, other types of powers over property, 
rred There are m any such powers that can be created. A 
I common power of this type is a  power to sell. For  
t in I example, Bill A dam s's will leaves a  farm  to his wife, 
e is Sarah, for her life, remainder to Bill, J r . ,  and gives 
ions ■ Sarah the power to sell the farm  and dispose of the 
ests, I money as she deems proper. N orm ally, if she does 
ions not sell, the farm  will go to young Bill at her death, 
here I The power could be limited so that she could use it 
irest ! only under certain conditions.
ruse Powers over property is a  very technical field 
hese 1 of law. Provisions in the federal estate tax  law give 
ssed | favorable tax  treatment to certain powers, but these 
provisions multiply the planning problems by adding 
>r a complexities of the tax  law to the technicalities of the 
Dr a i property law. 
ease i
’ven J Co-ownership of real property
h? it | Co-ownership means that two o r m ore persons 
iant | share the ownership of the same piece of property  
n °f f at the same time. Persons can be co-owners of estates 
der' | of limited duration, for example, a  life estate or a  
ma' | lease, as well as co-owners of estates in fee simple, 
rhis . Co-ownership is a  broad, general concept. There are  
eath [ two common types of co-ownership of property. Co- 
hfe- I owners m ay hold property " in com m on" —as tenants- 
)Wer in-common—or "jointly"—as joint tenants. The rights
>wer ' and obligations of the co-owners will be determined by 
: s o n  j the type of co-ownership arrangem ent that has been 
1 or . used.
>uch | Tenants-in-common. Suppose John and M aryp ur- 
mer | chase a  parcel of land from Bill and take title to such 
| land as tenants-in-common. A deed from Bill to "John  
)wer l and M ary and their heirs" will create a  tenancy-in- 
c an j common. John and M ary  each own undivided shares 
1 he ; of the whole property. This means that neither John  
4 nor M ary owns a  particular portion or a  separate 
' parcel of that land; rather, each is entitled to joint 
with use an(i possession of the whole property. Either can  
ams \ sell or m ortgage his undivided interest.
! When a  tenant-in-common dies, his undivided share 
erty passes to his heirs or under his will. Should John  
re(l> | desire to obtain a  divided share or a  separate portion  
wer’ | of the land, he m ay do so by reaching an agreement 
[ary j with M ary , his co-owner, and exchanging deeds cover- 
eide ! ing the specific portions of the land. If no agreement 
1(ler | can be reached, a  court action to partition the land 
> W can be brought, and then the court will divide the 
■ g° land or sell the land and divide the money. Any 
)wer [ number of persons can be tenants-in-common of a  
hid- . single piece of property. The undivided shares need
not be equal but m ay v a ry  in size o r amount.
Join t tenants. Suppose John and M ary  purchase 
a  tract of land from  Bill and, by the deed, take such 
land "as joint tenants, with right of survivorship, 
and not as tenants-in-common." These are the standard  
words used to create a  joint tenancy in Iow a. Both  
John and M ary  have an undivided interest in the 
whole property, but the joint tenancy differs from a  
tenancy-in-common in that if M ary  dies, John, the 
surviving joint tenant, becomes sole owner of the 
property and nothing passes to M ary 's heirs or  
under her will. This is what is termed the "right of 
survivorship." So, too, if John dies first, M ary  would 
own the whole property, and John's heirs would get 
nothing.
The survivorship feature can be destroyed. John  
and M ary  together can convert the joint tenancy 
into a  tenancy-in-common. Also, if John  transfers 
his undivided share to Sam , the survivorship feature 
is lost. M ary  and Sam  would become tenants-in- 
com m on of the whole property. John and M ary  m ay  
also agree to divide the property and exchange deeds 
to specific proportions. If they cannot agree, either 
m ay bring an action for partition, and the court 
will either divide the land between them or sell the land 
and divide the money. This, too, will destroy the right 
of survivorship. Any number of persons can be joint 
tenants of a  single piece of property, and if the right 
of survivorship is not destroyed, the last survivor 
will own the whole property*T he undivided shares 
in a  joint tenancy are usually equal in size or amount, 
but they need not be.
PERSO N AL PROPERTY
In the broadest sense, "personal property" or 
"personalty" includes everything that can be owned 
and which is not land or real property. Personal prop­
erty includes ( a )  m ovable, tangible things—machinery, 
books, jewels, harvested crops, livestock, for exam ple— 
and (b )  intangible things—rights to money, debts, 
stocks, bonds, claim s, etc. Several interests, one follow­
ing the other in time, can exist in personal property  
in much the same way as in real property. However, 
this chain of interests is less com m only developed in 
personal property and m ay lead to difficulties because 
personal property, such as farm  m achinery, does not 
have the permanence of real property and is generally  
"used up" in relatively short periods of time. When 
it is advisable to have successive interests in personal 
property, a  trust usually is used. The com m on methods 
of holding personal property are either outright owner­
ship or under a  lease for a  fixed period.
Co-ownership of personal property is similar to 
co-ownership of real property. The most common  
forms of personal property held in co-ownership are
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joint bank accounts and joint savings bonds, although 
it is possible to have a  joint tenancy or tenancy-in­
com m on in any kind of personal property. Problems 
arise in determining whether personal property owned 
by two or more persons is held by them as tenants- 
in-common or as joint tenants. The method of holding 
property determines whether or not, on the death of 
one owner, the other owners take all the property  
to the exclusion of the spouse and heirs of the decedent.
Real property transfers must be in writing, but per­
sonal property arrangem ents afe often made orally. 
As a  result, arguments over personal property often 
arise after the death of one of the owners. It is im por­
tant to decide how personal property is to be owned 
and to make sure that the arrangem ent is properly  
put in writing. In some cases, this arises automatically. 
For example, the wording of savings bonds and joint 
bank accounts establishes the rights of the owners.
In any dealings with property, the rights desired should N 
be carefully considered and then properly established. I
The rights of ownership in property, particularly 1 
real property, form the base for sound planning of | 
farm  transfers that will achieve the desired objectives, j 
The laws governing property rights are important 
to the protection of the farm  owner, heirs and the [ 
public. [
Though the law regulating the creation and transfer 
of property interests and the results that will flow from , 
each kind of estate o r interest are generally well estab­
lished, the legal structure is complex. The material . 
in this section offers a  general description of the nature \ 
of the law, without considering the details of the j 
problems involved.
Considerable legal skill is required to determine \ 
exactly the interest o r estate that will produce results I 
best suited to a  particular farm  family arrangement, i
How Estates Are Settled at Death of Owners
Before considering who ultimately takes the property 
after death, it is necessary to consider what happens 
to the farm  owner's property immediately after his 
death. With this in mind, it is easier to understand 
some of the points that must be considered in a  satis­
factory intrafamily farm  transfer plan.
At a  person's death, he leaves what is called his 
"estate"—that is, all of his property, debts owed to 
him, and debts and obligations due to others. Here 
the word "estate" is used in a  broader sense than in 
the previous section to mean the sum total of assets 
and liabilities left behind. The person who m anages 
and settles the estate is the " personal representative." 
Where the decedent leaves a  will, the personal rep­
resentative is called an executor, or executrix if a  
woman. If no will is left, he is called an adm inistrator, 
or adm inistratrix if a  woman.
When a  person dies, his property, personal and 
real, passes to those named in his will, or in absence 
of a  will, to his statutory heirs. Possession of personal 
property remains in the personal representative while 
real property is usually possessed by the beneficiary 
under the will of the decedent. Such possession, how­
ever, is subject to possession of the personal repre­
sentative for payment of debts and charges against 
the estate. There is no priority between sale of real 
and personal property for the payment of debts except 
as provided by the will of the decedent.
The estate is probated in the district court of the 
county of which the deceased person was a  resident. 
The word "probate" comes from the Latin word 
meaning "proof." Originally, probate referred only  
to wills, but it has now come to mean the process
of settling an estate. In fact, when the district court | 
handles these m atters, it's called the probate court. ' 
The function of the court is to determine that the per- j 
son is dead, to establish the will if there is one, to see i 
that the debts and taxes are paid, and to fix the rights f 
of the persons who are to receive the property of the [ 
decedent.
It is im portant that the rights of these people be ( 
established once and for all, so that no question will 
later arise concerning their claims to the property. 
Thus, the court proceeding is designed to fix rights 
and settle claim s, not only am ong the heirs or takers I 
under a  will, but generally against everybody. The | 
procedure provides an opportunity for persons having f 
claims against the decedent to come forward and be ' 
paid. It determines the just debts and taxes due and | 
decides how much is left for distribution.
If the decedent leaves a  will, the court determines 
whether the will was properly m ade and executed. An | 
opportunity is given -potential beneficiaries to object ? 
to the will if it is thought to be invalid. If the court 
finds the will valid, the words of the will determine who I 
is to receive the decedent's property. If the decedent / 
leaves no will, then the court determines the persons 
who are to receive the property in accordance with j 
the statutory distribution scheme. This is discussed j  
further in the later section, "Transferring Property 1 
According to the Laws of Descent."
Probate procedures can be relatively simple when 
there is no objection to the will or to claims of credi­
tors, since the Iow a Code permits the clerk of the court l 
to make appointments, fix bonds, exam ine inven- f 
tories and accounts, accept proof of wills and issue the
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necessary orders to expedite the proceedings. Of course, 
if anyone objects to the will, then the whole matter 
must come before the court. Anyone objecting to an  
action of the clerk m ay have it reviewed by the judge. 
The clerk also keeps all of the probate records. The 
final approval of the actions of the executor or ad­
ministrator is, of course, given by the judge of the 
court.
The question m ay arise, "W hy probate a  will?" 
The beneficiaries cannot establish their rights without 
it. A will can be established only in the probate  
proceedings. A probated will can be shown in any  
court as the basis of rights to property, but an un­
probated will has no legal standing. The person who 
is to receive personal property cannot assert his right 
until after probate because the property does not 
pass to him except through an executor under a  
probated will. Even in the case of exempt property, 
which is set aside for the spouse, the proceeding pro­
vides the necessary inventory and appraisement. So, 
too, one entided to real property under a  will cannot 
prove his right to the land except by probating the 
will. Until a  will is probated, technically the title 
to real property is considered to be in the heirs-at-law  
of the decedent, and not in the persons named in the 
will.
Even in the absence of a  will, some form of ad­
ministration of the estate is highly desirable and gen­
erally necessary. In a  few instances administration  
can be avoided. The law establishes the adm inistra­
tion procedure to insure rights of creditors and proper 
distribution to spouse and heirs. If a  decedent leaves 
no will, his personal property passes to a  court- 
appointed adm inistrator to pay debts and taxes and 
to distribute the remaining property to the proper 
persons. The real property passes to the spouse and 
heirs directly, but it can be claimed by the adm inistra­
tor to pay decedent's debts, if necessary.
It is true that, if it is clear who the spouse and heirs 
are, if the property left is money or tangible personal 
property and if there are no creditors, an informal 
distribution can be made. Unless it is certain, how­
ever, that claims of creditors have been paid, that no 
taxes are owed and that the persons who claim to be 
the spouse and heirs are the only ones entitled to share 
in the estate, a  buyer of the property could not be 
sure that the title was clear. Further, a  person who 
owes money to the decedent might be unwilling to pay  
the heirs without administration, because he runs the 
risk of a  creditor of the decedent opening the estate 
and compelling him to p ay again. Failure to ad­
minister the estate will seriously affect the title to real 
property, at least for several years, and a  careful 
buyer will regard the title as unmarketable.
Sometimes, a  joint tenancy is used in an effort to
avoid probate or administration. Whether this will 
be accomplished depends on the nature and size of 
the estate involved. For example, where real property  
is involved, the prospective purchaser from the sur­
viving joint tenant will demand, am ong other things, 
proof of death of the other tenant and assurance that 
there is no inheritance tax  due to Iow a or an estate 
tax  due to the United States. These are the things that 
proper probate would reveal.
Such subterfuges as the secret box and the hidden 
deed are unsound since they usually lead to lawsuits 
and fail to accomplish their purpose.
PROCEDURE WHEN DECEDENT 
LEAVES A WILL
After death, someone must start the proceedings 
by offering the will for probate. U sually this will 
be the executor, the person named in the will to take 
charge of the estate. Any other interested person 
m ay start the proceedings. It is done by filing a  
written petition in the court. In fact, tlie person who 
has the custody of the will is responsible for filing it 
with the clerk of the court after the decedent dies, and 
there are penalties for failing to do so.
Proving the will. Since wills must be witnessed by 
at least two persons, the usual way of proving the 
will is to call in the witnesses. If the witnesses are  
dead or absent, there are other ways to prove a  will. 
If there are objections to the Validity of the will, they 
m ay be m ade at the time it is probated o r for 1 year  
thereafter, and a  trial m ay be held to determine if 
the will is valid. After the will is proved, it is recorded  
in the clerk's office, and the executor is given an  
official copy.
Executor. When the will is admitted to probate, 
the executor is officially appointed. If the decedent 
nominates the executor in the will, the court usually 
appoints him. If no one is nominated in the will, or 
the named person refuses the job or is not qualified, 
the court will appoint a  person who is then called an  
adm inistrator with the will annexed." Almost anyone 
can be chosen as executor, but he or she should be a  
resident of Iow a, oi sound mind and at least 21  years 
old. The executor files a  bond to guarantee the faithful 
performance of his duties in handling the estate and 
takes an oath to faithfully carry  out his duties. The 
testator (one who makes a  will) can relieve the executor 
of the duty of filing a  bond by saying so in his will. 
This waiver of the bond is subject to approval by 
the court which m ay nevertheless order the posting of 
bond for good cause. After the executor is sworn and 
bonded, he receives a  letter from the court which gives 
him the authority to act for the estate.
Often the testator will nominate a  bank or trust
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com pany as executor. These institutions handle m any  
estates and become skilled executors. They are often 
referred to as "corporate executors."
PROCEDURE WHEN DECEDENT 
LEAVES NO WILL
W here the decedent dies intestate, that is, without 
a will, the procedure is very similar. The surviving  
spouse, the next-of-kin, creditors or certain other 
persons m ay apply to the court for the appointment 
of an adm inistrator to take charge of the decedent s 
property. The adm inistrator, like the executor, must 
take an oath and give a  bond for the faithful per­
form ance of his duty as the personal representative 
or custodian of the estate. He too receives an official 
letter from the court which authorizes him to act for 
the estate.
SETTLING THE ESTATE
After the appointment of the executor or adm inistra­
tor, the procedure is about the same whether there is 
a  will or no will. A notice of appointment is published 
to inform all persons interested that there is an ad­
m inistrator or executor to deal with. The executor or 
adm inistrator collects and takes possession of all of 
the property owned by or belonging to the decedent 
at the time of his death even to the extent of suing to 
recover money or property due the estate.
Inventory. The first important job is to file with 
the court a  complete and detailed inventory of all 
the property owned by the decedent at his death and 
a report naming the surviving spouse, if any, and 
all of the beneficiaries if there is a  will, or all of the 
heirs if there is no will. The inventory includes all 
of the decedent's real estate, all of his personal prop­
erty which can be used to pay his creditors, and all 
of his personal property which the creditors cannot 
reach (exem pt property). The personal property would 
include notes, m ortgages, stocks, bonds, accounts 
receivable, machinery, livestock, jewelry, household 
goods and everything else that he owned other than  
land. An appraisal is made, and a  dollar value is 
established for each item of property. If the personal 
representative has evidence that there is someone who 
has additional property of the decedent, such person 
can be called into court and questioned under oath.
Although some property cannot be used to pay  
debts, it is included in the inventory—e.g., property  
exempt from execution under the law, certain insurance 
proceeds and, in some cases, dam ages received in 
connection with decedent's death. Property heldinjoint 
tenancy and certain property transferred before death 
are also included in the inventory for inheritance tax  
purposes.
Estate m anager. The executor or administrator 
is the m anager of the estate until it is settled. He 
stands in the shoes of the decedent, but he also rep­
resents the creditors of the decedent and the persons 
who will receive the decedent's property, and he has 
certain responsibilities to them. His job is to pay 
off all debts and taxes and to preserve as much of 
the property as possible for the spouse and heirs 
o r beneficiaries.
Under the Iow a Probate Code, the court may 
authorize the continuation of the decedent's farm 
business by the fiduciary for an unlimited period 
of time provided that some advantage to the estate 
is shown. In connection with this, the court m ay set 
the extent of liability of the estate o r the fiduciary for 
obligations incurred in the continuation of the business. 
Such a  continuation m ay be highly valuable to the 
estate in preventing an untimely and disadvantageous 
liquidation or sale with a  resulting high loss to the 
estate. The setting of a  ceiling on limit of liability 
protects the remainder of the estate from an unprofit­
able operation while still protecting creditors up to 
a  certain amount. The court m ay, on application of 
any interested party  or upon its own motion, review 
this authorization and m ay order it modified or 
revoked.
Debts, expenses and taxes. Thus, the prim ary job 
of the executor o r adm inistrator is to collect and 
preserve all of the assets of the decedent. After setting 
ap art the exempt property to the widow, the executor 
or adm inistrator pays the court costs, costs of adminis­
tration including any allowance set aside for temporary 
support of the surviving spouse and dependents, 
reasonable funeral and burial expenses, all debts and 
taxes due the United States, reasonable and necessary 
expenses of the last illness, all taxes due the State of 
Iow a and debts owed to employees for labor per­
formed during the last 9 0  days before death. Then 
he is ready to pay the general debts of the decedent.
One of the reasons for the notice and publicity of 
probate proceedings is to inform all creditors to 
come and present their claims. These claims are 
presented to the clerk of the court, and the executor 
o r adm inistrator has an opportunity to allow the 
claim or to object to it. If there is a  dispute, a  court 
hearing is held to settle it, or it can  be submitted to 
a jury. If claims are not filed within 6 months after 
the notice is given, they will usually be barred and 
cannot be collected at all.
Paym ent of claims by the executor o r administrator 
is m ade from the property of the estate without pref­
erence or priority as between real and personal prop­
erty. Property for payment is taken in the following 
order: Property not disposed of by the will, property 
devised to the residuary devisee, property disposed
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of by the will but not specifically devised, property  
specifically devised and property devised to the sur 
viving spouse. Within any of the above classifications 
of property, property devised to the surviving spouse 
is not used to p ay debts until all other classes of 
property is used. Hence, if a  will devised Blackacre  
to his wife, W hiteacre to be sold for paym ent of debts, 
Greenacre to his son and the residue of his estate to 
his wife, if necessary to pay debts, the property would 
be sold in the following order: W hiteacre ( specifically 
designated to pay debts), Greenacre ( specifically de­
vised but not to surviving spouse), the residue (not 
sold first because left to surviving spouse), and Black- 
acre ( specifically devised to surviving spouse).
Distribution o f  estate. When all debts, claims and 
taxes have been paid, the executor or adm inistrator 
may then distribute the property to the spouse and 
heirs or beneficiaries. Actually, earlier distributions 
may be made if creditors of the estate are protected. 
If there is no will, the adm inistrator distributes the 
remaining property to the people named in the Iow a  
statute, as explained in a  later section of this bulletin. 
If there is a  will, the executor distributes the property  
to the persons named in the will. Generally, the actual 
property is distributed if that can be done; otherwise 
it is sold and the money is distributed.
REPORTS AND FINAL SETTLEMENT
The executor or adm inistrator is responsible for 
making reports to the court on the progress of settling 
the estate. The first report, the inventory of the estate, 
is due within 6 0  days of his qualification. Twice a  
year, the clerk of the court checks the record and 
notifies the responsible parties of delinquent reports.
Failure to file the reports after notification is grounds 
for rem oval of the fiduciary by the court.
At any time before thfe final report, the executor 
or adm inistrator m ay, by giving notice to all interested 
parties, secure a  final determination as to any matter 
of the estate. This prevents the necessity of waiting 
until the hearing on the final report to get a  final 
approval on a  particular matter. When he is ready  
to m ake the final distribution, the executor o r ad­
m inistrator makes a  final report to the court showing 
what property cam e into his hands and what he did 
with it, including paym ent of debts and taxes. At 
this time, any interested person m ay object to the 
final settlement of his accounts. If the report is ap­
proved, distribution is m ade, the estate is closed, and 
the executor or adm inistrator is released from  his 
responsibilities.
This outline of the probate law illustrates the general 
procedure that must be followed in settling an estate. 
In actual practice, it is much m ore complicated, be­
cause the precise details of the law must be carefully 
observed. Very serious problems regularly arise in 
connection with finding all of the property, valuing  
the property, determining the titles to property, in­
terpreting provisions in wills, locating heirs, handling 
tax  returns, keeping correct accounts and so forth. 
Anyone who has served as executor or adm inistrator 
o r who has worked closely with an estate knows 
first hand that the job of personal representative can  
be difficult and time consuming.
The duty of the executor or adm inistrator is vitally  
im portant to the estate, and he undertakes great re­
sponsibility. Since he really acts for the decedent, 
great care should be taken in his selection and in 
the selection of the attorney with whom he must work.
Property Transfer Alternatives
NATURE OF "ESTATE PLANNING"
"Estate planning" has become a  com m on phrase  
in recent years. Trust companies, insurance agents 
and others have done a great deal to encourage 
farm and city people to think in terms of planning. 
Estate planning in the sense of effecting an orderly  
arrangement of one's property during life and the 
satisfactory distribution after death has been a  prim ary  
concern of the legal profession for centuries.
Estate planning, in simplest terms, is the planning 
of the acquisition, enjoyment and distribution of one's 
property to best provide for and protect his family. 
Estate planning is not planning for death. It is life­
time planning that carries through to provide for the 
family o r continue the family business after the death
of a  family member. The decision to buy land, to 
purchase an annuity, to take out life insurance is 
as much estate planning as is making a  will. Sending 
a  child to college is an estate planning decision be­
cause it m arshals some of the family assets for a  p ar­
ticular family purpose. Even social security is a  type 
of enforced planning. A person is taxed by his govern­
ment to provide a measure of retirement income and 
benefits for his survivors.
The present stress upon estate planning m ay well 
be attributed to death taxes. If this has been the 
result, it has been beneficial. If people become more 
conscious of the need for planning because of tax  
m otivations, the thinking usually carries over to 
the greater need for orderly estate planning for the 
family.
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The tax  emphasis, however, has led to one great 
misapprehension. M any people think of estate planning  
as a  rich m an's luxury. Truly, the m an of lesser 
means should have a  greater urge to plan, because 
he has less for his family and a  greater need to hus­
band the family resources. Protection of the family 
in case of untimely death, conservation of the family 
farm  to continue die family income and establish the 
next generation in business and the reduction of 
income taxes to achieve faster accumulation of prop­
erty are norm al planning desires of families who 
need never w orry about death taxes.
N o estate is too small to need planning. Planning  
the smaller estate m ay be simple o r difficult according  
to the problems involved, but it is alm ost always 
necessary. Time spent in planning will reap rewards. 
Some of the rewards will be m onetary, in ta x  saving  
and in preservation of family assets. M ore important 
will be the assurance of having done the best that one 
can do for his family.
IMPOSSIBILITY OF PLAN AVOIDAN CE
A little thought will quickly prove that there is 
no such thing as "no plan." In the absence of con­
scious planning by a  farm  owner, his plan is made 
by strangers and by law. If a  farm er buys an insur­
ance policy, a  part of his estate plan has been created, 
consciously o r unconsciously. If a  farm er dies without 
a  will, the law provides his estate plan in the law of 
descent. If a  farm er takes title to his farm  in joint 
tenancy because his neighbor recommended it, the 
neighbor has made a  part of the estate plan.
W hy should a  family plan be m ade unknowingly I 
through a  series of unrelated acts P Everyone has an f 
estate plan. The disturbing point is that m any families 
do not realize it until too late. Then they discover how I 
easy it would have been to prevent the hardships of \ 
the unconscious plan. Big farm er, sm all farm er, big 
family, little family, old o r young, each makes a 
plan by his action o r  by his failure to act.
This bulletin discusses some of the m ore important j 
issues and ideas relevant to developing estate plans. j 
It cannot cover all possibilities nor can it create a | 
plan. But it can present the basis for sound family i 
planning. The planning technique is approached from 
the viewpoint of farm  parents with several children, 
one o r m ore of whom will stay on the farm  while j 
others have gone or will go into other callings. This i 
is a  com m on situation and offers a  good illustration | 
for practical planning. The ideas discussed apply just j 
as well to other farm  situations o r to nonfarm  fam- ; 
flies. In every case the desires, objectives, tools and I 
plans must be related to the particular family situation. |
There are no real alternatives to planning. Only 
one choice exists. Shall the farm  owner do nothing 
and let his family plan be created by other people I 
bit by bit and by the law that applies to everyone? | 
Or will he m ake his own plan for his own family 
and farm  that accomplishes his objectives ? In most I 
cases the law steps in to provide a  plan only when 
the farm  owner has failed to act. In a  very real . 
sense, the farm  owner who plans his estate establishes 
his own laws of property distribution when he makes 
his own distribution plan.
Transferring Property According to Laws of Descent j
When a  person dies without making a  will he is 
considered in law as having died intestate, and the 
property owned at the time of death is distributed 
am ong his spouse and heirs-at-law according to a  
fixed plan set out in the provisions of the Iow a stat­
utes. The statutory provisions control the method of 
distribution unless there is a  will.
In almost every situation, a  properly prepared  
will is a  m ore effective implement of distribution 
than the statutory provisions presented in this section. 
It is im portant, however, to understand what happens 
to property when there is no will.
WHAT PROPERTY IS INCLUDED
All real estate within the State of Iowa is subject
to the Iow a laws of distribution regardless of the 
owner's residence. Real property outside of Iowa 
owned by an Iow a resident will be distributed ae- !» 
cording to the laws of the state where the land is 
located. These laws m ay be different from the laws 
of Iow a. All personal property, wherever it m ay be, 
is subject to the Iow a laws of distribution if the de- , 
ceased was a  resident of Iow a.
Personal property and real property located in , 
Iow a are distributed under the sam e rules.
U nder the Iow a Probate Code, no distinction is I 
m ade between real and personal property as to priority 
of sale to pay debts of the deceased and expenses of 
administration. U pon distribution, the property will 
be distributed in kind if it can  be done fairly. Every : 
effort is m ade to avoid the necessity of selling an 
intestate's property and distributing the proceeds. |
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WHO RECEIVES THE PROPERTY
The Iow a Probate Code determines the persons 
who take property and the am ount that each shall 
take according to a  fixed scheme. In general, the law  
sets up an order of precedence—spouse, children, 
parents and then other relatives (table 8 ). The statute 
is phrased in terms of the persons who are living at 
the death of the intestate. Thus, it is necessary to 
determine what relatives are living and then to determine 
from the law how much each receives.
Table 8. Descent and distribution of property in the absence of a will.0
Surviving spouse No surviving spouse1
Descendants No descendants Descendants No descendants
1. One-third 1. One-third real 1. Children take 1. Whole estate
of all real property, b all sharing equ- to parents, or
property.0 ¡212(1)] a lly . The share to the surviving
[211(1)] of a dead child parent.
2. All personal goes to his [219(2)]x
2. All person- property exempt heirs.
al property from execution. [219(1)] 2. If parents
exempt from [212(2)] dead, then to
execution. those who would
[211(2)] 3. One-third of have received
all other person- the property had
3. One-third al property not the parents
of all other necessary for owned the prop-
personal prop- payment of debts. erty arid outlived
erty not neces- [212(3)] the decedent.
sary for payment [219(3)]
of debts. 4. If 1 and 3
[211(3)] above do not 3. If no children
equal $15,000 and no person
4. If 1 ,2 , and then so much of under 1 and 2
3, above do not the remaining es- above are alive,
equal SI 5,000, tate after payment the remaining
then so much of of debts to equal portion to the
the remaining $15,000. heirs of the spouse
estate after ¡212(4)] of decedent.
payment of [219(4)]
debts to equal 5. One-half of
$15,000. the value of the 4. If no one
[211(4)] estate over available under
$15,000. 3 above, then to
[212(5)] the State of Iowa.
[219(5)]
a Iowa Probate Code (Acts 1963 (60 G .A .) S.F . No. 165). Numbers in 
brackets refer to the probate code sections. For further elaboration, see 
Appendix A.
bThis share may also include interests in real property sold before death 
in which the spouse has not relinquished her rights.
Property o r money given by an intestate during his 
life to a  person who is entitled to a  share in the estate 
under the statutory distribution scheme m ay be re­
garded as an "advancement," an advance paym ent 
on his inheritance. In distributing the estate the advance­
ment is charged as part of his share. If his share  
is less than the advancement, no return is required. 
Every gratuitous transfer before death is presumed 
to be an absolute gift and not an advancement. 
However, this presumption is rebuttable by the per­
sonal representative of the estate. The advancement
doctrine does not apply when the decedent dies with 
a  will.
Wife or husband and children surviving. U pon  
the death of either husband or wife, the surviving  
spouse is entitled to one-third of the value of all 
real property (table 8 ). This is the "statutory share" 
of the surviving spouse, often loosely referred to as 
"dower." N orm ally, this will be one-third of the real 
property owned at death, but it is possible for the 
spouse to have a  statutory share in land transferred  
by the deceased during his life. In that case, addi­
tional property of the estate will be used to make 
up the share. However, real property sold during  
the m arriage upon a  court order o r property in which 
the surviving spouse relinquished statutory rights 
(e .g ., by signing the deed) is not included in computing 
the one-third share in the real property. The spouse 
takes this share of real property outright in fee simple, 
and it cannot be sold to pay the deceased's debts or  
the expenses of administering his estate.
The surviving spouse m ay include the homestead 
in the one-third share of realty. The exact lands that 
the spouse is to receive are determined by agreement 
or by order of the court. If the realty is of such a  
nature that it cannot be physically divided so as to 
provide for the surviving spouse's statutory share  
and other shares, then it will be sold and one-third 
of the proceeds paid to the surviving spouse, unless 
all of the interested parties agree upon a  system of use 
o r sharing of the land involved. In lieu of the statu­
tory share of one-third of the real property in fee 
simple, the surviving spouse m ay elect to take a  life 
estate in the homestead.
The surviving spouse is also entitled to all per­
sonal property left by the decedent which is exempt 
from  execution plus one-third of all non-exempt per­
sonal property not needed to pay debts and expenses. 
If the real and personal property received by the 
surviving spouse by the above division of property  
is not equal in value to $ 1 5 ,0 0 0 , then any remaining  
property of the decedent, after the paym ent of debts 
and charges, shall be set aside for the surviving  
spouse so as to m ake the share equal in value to 
$ 1 5 ,0 0 0 , then any remaining property of the de­
cedent, after the paym ent of debts and charges, shall 
be set aside for the surviving spouse so as to m ake 
the share equal in value to $ 1 5 ,0 0 0 . This is true even 
if it is necessary to give the surviving spouse the whole 
net of the estate.
The real and personal property remaining after 
setting off the shares of the surviving spouse and p ay ­
ment of debts and expenses goes to the children of 
the deceased in equal shares. If a  child is dead, his 
share goes to his children o r other heirs.
H usband or wife surviving, but no children. When
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a  husband or wife dies intestate leaving a  surviving  
spouse but no children, the surviving spouse is en­
titled to her statutory share as described earlier. In  
addition, the surviving spouse receives half of the net 
estate in excess of $ 1 5 ,0 0 0 . The spouse's share is 
free from the deceased's creditors only insofar as 
it includes " dower " ( one-third in value of real prop­
erty owned during m arriage).
The parents of the deceased receive the other half 
of the estate above $ 1 5 ,0 0 0 . If one parent is dead, 
the other parent takes the whole half. If both parents 
are dead their share goes to their heirs as set out 
below.
If no heir can be found, this half share of the prop­
erty is given to the surviving spouse, and if the spouse 
is dead, then to the heirs of the spouse. If  the decedent 
has had m ore than one spouse who either died or  
survived in lawful wedlock, the property shall be 
equally divided between the one who is living and 
the heirs of those who are dead, or between the heirs 
of all such heirs.
Children surviving, but no husband or wife. If  
a  person dies leaving children and no spouse, the 
property descends to the children in equal shares. 
If any of the children are dead, then their shares 
go to their descendants.
Relatives surviving, but no wife, husband or 
children. When no spouse o r descendants are left, 
all the property goes to the parents of the deceased 
in equal shares. If only one parent is alive, then all 
goes to the one parent.
If both parents are dead, the property will go to 
the intestate's brothers o r sisters in equal shares. If 
any of the brothers or sisters are dead, the share of 
that brother o r sister will go to his or her children. 
If there are no brothers or sisters of the intestate, 
or if they died without leaving children, the property  
goes to intestate's grandparents, or if they are dead 
to the brothers and sisters of the intestate's parents 
(intestate's uncles and aunts), or if they are dead, 
then to their children (intestate's cousins). The theory 
behind the method of distribution is this—the property  
owned by the intestate who dies without leaving a  
spouse or children is divided am ong his direct an­
cestors and then distributed to the persons who are the 
living descendants of those ancestors.
Thus, in the first instance, his property would be 
distributed as if his mother and father each owned 
half of his estate. E ach  half would go to their respec­
tive descendants, their children and grandchildren ( in­
testate's brothers, sisters, nieces and nephews). If none 
of these were alive, the property would be distributed 
as if his four grandparents each owned one quarter 
of his estate. Tracing the descendants of deceased 
grandparents would lead to the intestate's uncles,
aunts and cousins. If  no heirs were thus found, his 
property would be distributed as if his eight great- 
grandparents each owned one-eighth of his estate, 
and so on. If no heirs are thus found, the share goes 
to the heirs of the intestate's deceased spouse (or 
spouses), determined according to the sam e theory.
N o surviving relatives. If no heirs are found the 
property "escheats" to the State of Iow a. That is, 
the state takes the property, sells it and uses the 
proceeds for school purposes.
DISADVANTAGES OF THE LAWS 
OF DESCENT
The statutory scheme of distributing property is 
rigid and inflexible. It is not based upon the desires 
of the particular individual. Everyone has particular 
desires about the distribution of his property on death. 
Differences in desires arise from  personal objectives, 
kind and extent of property holdings and family 
composition. Thus, the statutory scheme is seldom 
the best plan—it just fills the gap when someone fails 
to m ake property transfer plans before he dies.
Often the statutory scheme results in consequences 
in complete conflict with the decedent's desires. For 
example, a  husband died without a  will, leaving a 
wife but no children o r close relatives. He m ay have 
expected that his wife would receive everything that 
he left. U nder the statute, however, half of every­
thing over $ 1 5 ,0 0 0  was distributed up through his 
ancestors and down to their descendants. That property 
went to relatives he never even knew existed, rather 
than to his own widow.
Sometimes the statutory scheme adds additional 
and unnecessary costs and inconveniences. F or ex­
ample, a  m an died leaving a  wife and several young 
children. He m ay have expected that all his property 
would go to his wife, who would use it for herself 
and the children. U nder the statute, however, she 
received one-third. The other two-thirds belonged to 
the children, but because they were m inors a  legal 
guardianship had to be set up until they became 
of age. A guardian had to be appointed by the court 
to m anage the property, and court authority had 
to be obtained every time there was occasion to deal 
with the property or spend any of the children's money.
A factor often overlooked by the young person 
who thinks that he o r she has no need for a  will 
is the possibility of inheritance. F or exam ple, a  widower 
with substantial property had one son, and no other 
close relatives. The son and his wife lived on the 
father's farm  and had no land resources of their own. 
The father's will left the farm  to the son, but the 
son never bothered to make a  will. The father and 
son were in an automobile accident; the father died
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in the crash and the son died on the w ay to the 
hospital. W hat happened to the property ? It passed  
to the son by the father's will. Then the property  
■ was transferred by the intestate laws. The son's wife 
received only part of the farm  under the state law of 
distribution. H alf of everything over $ 1 5 ,0 0 0  went 
to a distant cousin, and the farm  had to be sold to 
pay his share.
Sometimes, insurance is the factor that is ignored. 
For example, a  young m an m arried while he was in 
the service and brought his wife to his parent's farm . 
Having no immediate family of her own, she de­
veloped great affection for her husband's family. 
She and her husband were young, had no children, 
and thought that they did not need wills. He was 
called back into the service, and on his first leave 
she went to meet him. An accident occurred; he was 
killed and she died later of injuries sustained. She 
was the beneficiary of his $ 1 5 ,0 0 0  insurance policy. 
On her death the right to the $ 1 5 ,0 0 0  passed to her 
remote blood relatives whom she had never seen.
Close ties of love and affection bound her to her 
husband's family, but only her blood relatives were 
entided to the money.
Even in that rare  case in which the statutory distri­
bution does exactly what a  person wants, a  will is 
probably well advised. Only in a  will can the testator 
free his executor from giving bond, provide powers 
that m ake administration easier, set up a  trust for 
minor children, nominate a  guardian for m inor child­
ren, specify what property shall be used for taxes, 
debts and the like. The will is not only a  means of 
determining who gets the property; it m ay also be 
used to provide the mechanics to m ake the distribution 
sm oother and easier.
The statutory scheme oudined in this section applies 
in every case in which a  person dies without a  will. 
Even though the person had known what he wanted, 
and even though he told people about his desires, 
the statutory scheme cannot be changed. Only by a  
will can  a  person m ake his own laws of descent.
ices I 
For !
g a I
ave j 
hat j 
îry- ! 
his I 
;rty 
her I
nal
ex-
ing
rty
self
she
to
gal
me
urt
ad
eal
ey-
on
/ill
/er
îer
he
m.
he
nd
ed
Transferring Property by Will
NATURE O F A WILL
A will is a  written document in which a  person  
states what he desires to be done with his property  
after his death. Any person of full age and sound 
mind can m ake a  will. The prim ary purpose in 
making a  will is to dispose of property at death in 
just the w ay the owner wants. B y m aking a  will, 
a person can decide for himself who shall receive 
his property, how much of it, how they shall own it 
and, to some extent, what they can do with it. A will 
has no effect during the lifetime of the person who 
makes it. Only upon his death does the document 
become effective to carry  out the desires and plans 
that he expressed.
A person who makes a  will is called a  "testator," 
and one who dies leaving a  will disposing of his 
property is said to have died "testate." A person  
who dies without a  will dies " intestate."
RESTRICTIONS ON  DISPOSITION BY WILL
The law is rem arkably free of restrictions on a  
person's right to dispose of his property by will. 
Only a  few restrictions exist. The most im portant 
limitation prevents a  person from depriving a  sur­
viving spouse of a  share of property. If a  will gives 
a spouse less than he o r she would be entitled to 
as "dower" (th at is, the statutory share that a  spouse 
would take by intestacy if a  spouse and children
survived), the spouse m ay reject the will and take 
the share that the law would give. The will would 
control as far as other persons are concerned.
This freedom of disposition, the power to make 
a  plan during life that will be carried out after death, 
can be enjoyed only by m aking a  will. If a  person  
dies without m aking a  will, the law disposes of his 
property according to a  rigid scheme over which he 
has no control. B y m aking a  will, he actually makes 
the "laws" by which his property is m anaged and 
distributed and controlled after his death.
WHO SHOULD MAKE A WILL
Almost everyone should have a  will. F or a  few 
people the statutory scheme m ay be satisfactory, but 
most people have desires about their property after 
death that the statutory scheme does not consider. 
Some people reason that wills are only for old and  
wealthy persons. This reasoning often leads to serious 
problems.
Size o f  estate. Any property constitutes an estate, 
and provision should be made for it. U sually, with 
sm aller estates it is im portant to avoid the statutory  
scheme because it will chop the property into small 
units. If the am ount of the available property is small, 
even greater care should be taken to provide for a  
spouse and children by sound planning. As the estate 
becomes larger, a  will becomes im portant to conserve 
the property and transfer it with the least possible
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loss at death. T oo, the owner of the property in this 
case must determine by his will the most efficient 
division of the property. Anyone farm ing in these 
days—whether he is a  large or small operator—has 
m ore than enough property to make a  will necessary.
Age o f  testator. Age is no factor at all. The young  
person runs risks as does the older person. The 
only difference is that the probability of natural death 
increases with age. The things that each wants done 
after death will be different, but each should use a 
will to set out his desires. Both old and young can  
do great harm  to their families by failure to plan 
for the distribution of their property in the event 
of death. Because the older person usually has more 
property, the difficulties that result from his failure 
to plan are often m ore apparent. On the other hand, 
lack of farm  transfer planning m ay leave the young  
husband's wife and children m any problems which 
might otherwise be avoided.
Fam ily circumstances. This is the most important 
thing to consider in deciding to make a  will. If pro­
visions and plans are to be made for particular 
members of the family, or for particular family 
situations, a  will must be used.
HOW TO MAKE A WILL
1. List a ll the property owned—Land, personal 
effects, bonds, m achinery, insurance, etc., and all 
property that m ay be inherited from someone else.
2 . List a ll persons to he provided  fo r — Wife, 
husband, farming son, other children, grandchildren, 
relatives, friends, church, charities, etc.
3 . D ecide in a gen eral way what should he done— 
F or exam ple, consider the farm . Should it be kept 
intact ? W ho will take over ? W hat provision should 
be m ade for children who have left the farm  ? W hat 
provisions should be made for children born after 
the m aking of the will or after the death of the de­
cedent? W hat provision must be made for a  wife 
or husband ? W hat will the wife's needs b e? Is there 
an aged parent o r sick or crippled child to be pro­
vided for ? There m ay be a  family heirloom promised 
to the oldest daughter, or some bonds that are to 
go to a  son. Perhaps land should go to certain persons 
to be owned by them together. All the ideas should 
be carefully thought out and conclusions put down 
in writing.
This preliminary list will then show what is owned, 
what the general objectives are, and the specific things 
the owner would like to have happen. Then decide 
who will be asked to carry  out the directions of the 
will. This is the person to be named executor of 
the will—the person who will "execute" the plan after 
the death of the property owner. The executor is a
most im portant person. N ot only will he serve as the , 
property m anager, but it m ay be necessary to have) 
someone guide or advise the surviving spouse and! 
children. Thus, the executor m ay also be the family; 
advisor. He should be carefully selected.
Also, consider the nomination of a  guardian for 
the minor children in case both parents should die,' 
U nder the probate code, the surviving spouse, ifl 
qualified, shall be preferred over all others for ap-, 
pointment as guardian. However, if there is no sur * 
viving spouse, the person nominated by will shall 
have first preference as to appointment as guardian,! 
In absence of such a  preferred person, the court may' 
appoint anyone who is qualified and willing to serve I 
as guardian. However, a  minor over 14 years oh 
age m ay request the appointment of a  certain in-( 
dividual to act as his or her guardian.
4 . H ave will properly prepared— The law is very! 
particular about the formalities of m aking a  will. It 
is strictly designed to safeguard in every w ay possible! 
against mistakes or misunderstandings or possible) 
frauds that might occur after death. The law makes! 
a  person use great care in m aking gifts by will. |
The conclusions reached with respect to these | 
various problems should be taken to a  lawyer and 
discussed with him in detail. To produce a  goodj 
will, the lawyer must have all the facts about the 
property, its value, its future possibilities; about the j 
family, their relationships, their abilities, their needs;) 
about the owner's hopes and desires and plans. He I 
is setting up a  plan to be carried out after death, 
and if the best possible job  is to be done, he must! 
have complete information. A good plan is a  careful i 
plan based upon full knowledge.
FORMALITIES O F MAKING A WILL
After he has drawn the will, the attorney will have 1 
the will signed by the testator in the presence of two 
or three persons who are witnesses to the fact that 
the farm er signed this particular paper as his will. 
E ach  of these persons will also sign a  statement at i 
the end of the will, stating that they were present 
when the testator signed the will o r acknowledged 
his signature. In choosing witnesses it is wise to 
select younger persons who have no interest in the 
will, who live in the neighborhood and who should 
still be around when the time comes to probate the 
will. This helps insure that witnesses will be available  ^
after the death of the testator to prove to the court | 
that this document was a  will.
CH A N G IN G  A WILL
A person often wants to m ake changes in his j 
will. It might happen that one of the persons mentioned
in
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in the will has died; or that some of the property  
specifically transferred by a  will has been sold; or  
that the Congress or the state legislature has made 
changes in the tax  laws that require changes in the 
will. If a  child is born or adopted after the will is 
made, and no mention or provision is made in the 
will, the child takes a  share of the property as if 
no will existed. Such an occurrence could easily upset 
a plan, and a  will should be re-examined after the 
birth of each child to be sure that the new child has 
his place in the family plan.
There are certain ways that a  will can be changed; 
the law is strict on this also. It is not sufficient to 
draw a  m ark through a  p arag rap h , o r write the 
word "om it" across it. Such m arks or writings that 
would seem to change the will do not. W riting extra  
words or lines on a  will does not accomplish desired 
changes either. There are m any cases where a  person  
thought he had legally changed his will but was 
mistaken, and the property could not be disposed of 
as he wished. If changes are to be made in a  will, 
it should be done through a  lawyer. He will add a  
proper "codicil," an addition to a  will executed with 
the same formality as the will itself. If substantial
changes are to be m ade, usually a  new will should 
be written. In any event, a  will should be reviewed 
every year or so, or after each change in the family 
or in the family fortunes, to be sure that the plans 
are always up-to-date.
SAFEGUARDING A WILL
Once a  will is made, it should be carefully pre­
served. The lawyer or some other responsible person  
should have an unsigned copy. The original signed 
copy should be put in a  safe place. It is wise to tell 
someone in the family, o r the executor named in the 
will, where the will is kept so that there will be no 
problem of a  "lost" will. A will m ay also be filed 
in the office of the clerk of the district court in the 
county, sealed so that no one can read it. Iow a law  
requires the clerk to file and preserve it until the 
m aker dies o r until he wants it back.
B y making a  good will, well thought out and 
carefully prepared, a  person m ay be sure that his 
wishes as to his property will be carried out after 
his death. It is com m on sense to take advantage  
of this opportunity.
Transferring Property Before Death
If it were possible to transfer farm  property to the 
younger generation at a  time early in their lives, the 
greatest over-all benefit might well be obtained. The 
farm could be transferred as an effective operating  
unit. The young owners would have the advice and 
counsel of the older generation. They would have the 
knowledge of their ownership and the desire to expend 
their enthusiasm and vigor in developing the property. 
Transfer of ownership o r land to the young is hin­
dered by two factors relative to the older members 
of the family. The first is of an emotional or psy­
chological nature—reluctance to part with worldly 
goods, the desire to hold on to the things acquired. 
The second, and m ore im portant, factor is based upon 
economic considerations. In m any cases the farm  
represents not only the source of present-day liveli­
hood, but also the savings that will be needed to 
provide for the parents in their later years.
Social security coverage of self-employed farmers 
may have a  substantial impact upon farm  transfer 
plans. In some cases, social security m ay provide 
some of the cash income that parents would otherwise 
have to take from the farm  or from other capital 
investment. The m axim um  benefits for a  husband  
and wife over 65  would be over $ 2 ,2 8 0  per year. It 
would take about $ 4 5 ,0 0 0  invested at 5 percent to
produce that income. This m ay help facilitate a  life­
time transfer of all or part of a  farm .
FAMILY SITUATION
Any sound consideration of a  transfer of part or 
all of the ownership of a  farm  during life must be 
based upon the total am ount of property owned by 
the parents and the needs of the parents in their 
later years, as well as upon interests of prospective 
heirs. Three hypothetical situations will show the 
nature of the problem.
1. If the parents own a  small farm  which will 
barely support them, and if they have no other 
financial resources, it is impossible for the parents to 
give up the farm  and virtually impossible to make 
die farm  support an additional family at a  satis­
factory level of living. N o lifetime transfers should 
be considered.
2 . If a  family owns several farm s or has other 
financial resources which will support m ore than one 
family, a  lifetime transfer of one or m ore of the 
farm s to the children m ay be wise. This is sometimes 
called " premature inheritance." The family itself must 
recognize that the gift of income-producing property  
will cut down the income available to the parents.
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If the parents are along in years and their responsi­
bilities and obligations have lessened, a  reduced 
income m ay not be burdensome. Taxes on such a  
gift m ade during life will be relatively low—usually 
much lower than if the property was taxed at death. 
If the younger family members have lower incomes 
than the older members, combined income tax  for the 
family will be less, thus resulting in a  greater total 
family income after taxes.
3 . B y far the most com m on situation is this—the 
parents are unwilling to part with their farm  property 
unless they are assured of some return from it, or 
some substitute for the income that the farm  would 
have produced. The reason for this will vary . In  
most cases the reasons are economic.' The parents 
m ay not be able to get along without some of the 
farm  income. Or they m ay be unwilling to cut their 
standard of living. Or they m ay feel that they can  
get along on other income now, but fear that con­
ditions m ay change and that income from the farm  
to be transferred might be needed in the future. Other 
reasons sometimes appear. A father who acquired 
his property the "hard  w ay" thinks the son should 
work for his. Or the parents m ay simply be opposed 
to m aking outright gifts to children. There are m any  
reasons for the reluctance to part with the property. 
These parents must seek a  plan in keeping with their 
desires and circumstances.
Thus, the question asked by m any farm  parents 
is this—" If an outright gift cannot be made, are there 
methods whereby the children can obtain some 
ownership or interest in the property during the lives 
of the parents, at the same time guaranteeing some 
income or return to the parents?" As pointed out 
above, if the total family property can support only 
the father, mother and the minor children living at 
home, no lifetime transfer is possible. Therefore, the 
remaining discussion assumes that the property owned 
can be made to support the parents and the family 
of the son who remains on the farm.
TYPES OF LIFETIME TRANSACTIONS
There are five general ways in which a  lifetime 
transfer m ay be used to accomplish the desired results:
1. A gift, outright and complete.
2 . A gift with certain restrictions attached.
3 . A commercial transaction by which the parents 
obtain some return from the property transferred, for 
exam ple, annuities to parents, deed and m ortgage, 
or a  long-term sales contract.
4 . Some combination of the above—for example, 
part sale and part gift or sale at a  reduced price.
5 . A business arrangem ent such as a  corporation  
or partnership.
Outright gift. A gift is easily made. Land is given [)! ac< 
by a  written document called a  deed, which is property j the
signed, acknowledged and delivered. Personal property | co:
can be given by actually turning over or handing '/ of 
over the property, though here, too, a  written deed | the 
of gift should be used. The im portant thing about I of 
a gift is its conclusiveness, its finality. Once an out- sta 
right ght has been made, the giver or donor has i cm 
no further right or interest in the property, and he k co: 
cannot get it back. If the gift is regarded as an \ ye 
"advancem ent" when the donor dies without a will, | Su 
it would be charged against the donee's share of the j an
donor's estate. If  the transfer is to be considered as ■ ch
an advancement," the deed should so specify because I ev 
under the Iow a Probate Code, all gratuitous lifetime I th< 
transfers are presumed to be outright gifts. j tic
Gifts with restrictions attached. This is often called §  
a  gift on condition." It can be arranged so that  ^ Pa 
certain conditions must be met or certain things j 
happen before the gift becomes entirely effective. Or 1 Ye 
the arrangem ent could be worked out so that the 1 P2 
gift is effective at once, but upon certain conditions | 
it will become ineffective and the property will return * in
to the giver. M any logical conditions that fit into the J ru
family picture come to mind at once. The danger in I 
this is the tendency to hold on too tightly and set 
up unreasonable, illogical o r im practical conditions ’ 
that limit or bind the prospective recipient and defeat j 
the real purpose of the transfer. The conditional gift 
will not save death taxes as a  rule. p]
Com m ercial transaction. The obvious commercial j di 
transaction between parent and child would be the ce 
sale. Any form of transfer for consideration will < pi
am ount to a  sale of one sort o r another. The im- )' p]
portant aspects of such a  transaction are the terms V 
and conditions of sale. In the family situation, great \ la 
flexibility can  be achieved by carefully adjusting the | a:
terms to the needs of the family, the productivity of f oi
the farm , and the ultimate plan of distribution. Of | g
course, the particular terms of the sale contract should 1 ^
protect the parent's interest in the property if the son | 
o r other heir involved is unable to carry  out the jj| p
agreement. I w
Combination o f  com m ercial transaction and gift. I 
This should be the most successful and adaptable li 
method. To the extent that parents are able o r willing \r 
to make a  gift, they can  do so. The remainder of j d
the plan would be worked out in terms of a  sale or a
other productive device. Such a  plan achieves two 
prim ary planning g oals—to m ake the young farmer i:i 1<
an owner without an overburdening debt and to j o
provide some return to the parents.
Business arrangement. Incorporating the farm or | d
placing it in partnership are other effective ways of i a
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accomplishing part transfer of the farm  property to 
the children during the life of the parents. With in­
corporation, ownership is represented by certificates 
of shares which are easily transferable thus facilitating 
the manner in which a  parent can place ownership 
of the farm  in the children's hands in progressive 
stages. For exam ple, initially the child could be given 
ownership of a  small percentage of the stock in the 
corporation, with his control increased through the 
years by purchasing o r being given additional stock. 
Such a plan allows the parents to retain a  certain 
amount of control of the farm  while still giving the 
children an interest in the farm  and incentive towards 
eventual full ownership. Of additional importance is 
the advantage of limited liability which the co rp o ra­
tion enjoys.
In a  similar m anner, the farm  can be placed in 
partnership, with the children receiving a  sm all initial 
interest to be enlarged throughout the succeeding 
years. However, ease of transfer is not as great in 
partnerships as in corporations and there is no 
limited liability, except in the case of limited partners 
in a limited partnership. Of critical importance is the 
rule that the partnership dissolves when- one of the
partners dies. Thus, if proper planning has not been 
done, an untimely and unprofitable ending of the 
farm  operation m ay occur.
One of the im portant things to consider in planning 
the distribution of farm  property is the possibility of 
transferring farm  ownership during the parents' lives. 
Properly done, it can achieve the purpose of getting 
ownership to the young farm er and m ay at the same 
time provide for income to parents o r others, as need 
be, and minimize taxes for the entire family.
A plan which involves a  lifetime transfer will also 
involve some transfers at death. So, too, the lifetime 
plan will often be so constituted that it is not complete 
before death, but continues with reference to the sur­
viving parent, o r other children, o r heirs. Thus, two 
aspects of a  good plan would be tied together—part 
accomplished during life, and part accomplished by  
will after death.
M any techniques are available to reach these de­
sired results. Certain techniques can be used during 
life, or by will, o r in com bination—depending upon  
the plans and desires of the farm  owner—and will be 
discussed in the next section.
Tools for Planning Intrafamily Farm Property Transfers
Some of the devices available to farm  owners in 
planning the distribution of their farm  property are  
discussed in this section. M ost of these planning tools 
can be used during life, or by will at death, or in a  
plan that begins with a  lifetime transaction but is com ­
pleted only after death.
The prim ary purpose of each device is to get the 
land transferred as a  unit to one or m ore persons 
and at the sam e time produce money for certain  
other persons. Thus, it is possible to use these ideas 
to accomplish various desires. For exam ple, one of 
these devices could be the heart of a  plan to:
1. Transfer a  farm  to an only son during the 
parents' lives and provide the parents an income 
while they live;
2 . Transfer a  farm  to one son during the parents' 
lives and provide income for other children;
3. Transfer a  farm  to a  son at one parent's 
death, provide an income for the surviving parent 
and then produce an inheritance for other children;
4 . Transfer a  farm  to a  son at the death of the 
last parent and provide a  money inheritance for 
other children.
The possibilities are numerous. The first job is to 
determine exactly what results are to be reached now 
and after death. Then, exam ine the tools to see how
those results can be accomplished. The legal and 
tax  problems of these devices are too detailed to be 
discussed in this bulletin. N o suggestions should be 
applied to a  particular situation without a  careful 
exam ination of the property and the family situation 
by a  competent legal and tax  advisor. To adopt 
any plan without such exam ination and advice m ay  
very well lose the benefits sought.
SALE OF PROPERTY
The simplest way to transfer ownership and obtain  
a money return from the land is a  sale. If there is 
money available, full paym ent could be made at 
once. If the parents need the money now, the son 
could m ortgage the farm . If he could not provide a  
necessary down payment, the parents could take a  
second m ortgage. However, some special treatment 
would norm ally be desired in a  family situation. 
This can be worked out in a  variety of w ays. The 
parents m ay be willing to receive the money for the 
farm  in installments over a  long period of time, 
rather than demanding quick payment. T o o , since 
the close relationship is a  factor, the price m ay very  
well be somewhat lower than in a  sale to an outsider.
Thus, a  sale arrangem ent could be worked out
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with a  fair, but not inflated, price with payments to 
be m ade over a  period of time, at a  low interest 
rate o r no interest at all. Great variation is possible 
here. If the future earnings of the farm  are uncertain, 
the periodic payments could be based upon a  per­
centage of income rather than a  fixed sum, or a  
combination of these. If the son will need money to 
get started and the parents have some other income, 
the installment payments could be low in the beginning, 
becoming greater as the son prospers and increases 
the productivity of the land. Such a  transaction could 
be effected by a  contract of sale or a  deed and 
m ortgage. At all times the parents would retain their 
claim secured by the farm  if the payments were not 
made. In the case of a  sale on contract the parents 
would have a  legal right to take the property back  
if the payments were not made. If a  deed and m ort­
gage are used, a  foreclosure of the m ortgage m ay  
be required.
The persons to receive the money payments could 
be other children instead of the parents, which would 
result in a  gift of the money from the parents to 
those children. If the plan had already been set up 
for the parents, the parents' right to the payments 
could be given during life to other children, or left 
to them by will. Or such a  plan could be set up 
entirely in a  will to become effective at death to pro­
vide money payments for a  surviving wife or children. 
The method of payment, the amount to be paid, and 
the rights of the wife or other heirs in the case of 
default would be included in the will just as it would 
be included in a  sale contract. The farming son 
would have the opportunity to accept or reject the 
offer as made in the will, or the transfer by will to 
the son could be conditioned upon his acceptance of 
the terms of payment.
If, at a  later date, the persons entitled to receive 
installment payments needed money, the installment 
contract could be used as security for a  loan or 
might be sold for a  lump sum at its discounted value.
SALE AN D GIFT COM BIN ED
The sale method can be effectively combined with 
the gift by selling enough of the property to afford 
an income and giving the rest. If this was done, all 
of the property could be m ortgaged to secure the 
payments due on the sale. In fact, if the property  
was "sold" to a  son at a  very low price, the trans­
action would be regarded as a  gift to the extent of 
the value of the farm  above the price.
This too is flexible. F or example, by selling the 
property to one son for two-thirds its value and 
having him pay the money to two other children, 
all three children have received relatively equal gifts
without dividing the farm . Similarly, such a  trans­
action could be worked out by will to achieve a  gift 
to the son and, through his payments, a  bequest to 
the wife or other children.
If such a  plan is used, it is extremely important 
to have all of the agreement in writing in careful 
detail. Only in this w ay can the parties avoid mis­
understanding during the long period of time that the 
plan will be in operation. If the parents should die, 
or if the plan is set up by will, a  carefully drawn 
instrument prepared by the family lawyer will prevent 
arguments between the farm ing son and other chil­
dren o r heirs.
LIFE ESTATE
Another method of insuring that a  son or other 
child will receive the farm  in the future and at the 
sam e time retaining its use for the parents is based 
upon a  life estate. If property was purchased from 
a  third party, the title could be taken as a  life estate 
in the parents, with a  remainder in the son. If the 
farm  is owned by the parents, they could transfer 
the farm  to the son and reserve for themselves a life 
estate o r life use. B y this method the son actually 
owns an interest in the land, but the right to use 
the land belongs to the parents until they die. The 
son owns an outright interest, which he can sell or 
m ortgage, but does not have the right of use or 
possession until the parents die. This plan entails no 
death tax  savings. Even though the son owns his 
remainder interest in the farm , the property will be 
subject to estate and inheritance taxes at the death 
of the parent who m ade the gift of the remainder 
interest to the son.
A family arrangem ent based upon this plan might 
also contemplate a  lease of the farm  to the son during 
the parents' lives. In this way the son could farm 
the land for the parents and himself during the lives 
of the parents and be assured that the land would 
be his at their deaths. It might also be used by will 
to provide a  life income for the wife, with the son as 
tenant during her life. Generally, the life estate would 
not be used to provide for other heirs, unless com­
bined with some other device, although it could be 
used to provide income for an incapacitated child.
E very  so often someone attempts to achieve the 
result of the retained life estate by preparing a  deed 
transferring the farm  to the son and leaving the 
deed in a  desk, lock box o r safety deposit box to 
be found after death. This is fraught with danger 
and often leads to a  lawsuit to determine whether a 
transfer was really made. It is not much better to 
give the deed to a  third person to hold (the so-called
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LS' ; "deed in escrow ") unless it is certain that the parents 
ift 1 cannot recover the deed from the third person. 
t° 1
1 | JOINT TENANCY
ui r  Another device sometimes used for transferring  
I an interest in a  farm  to a  son while retaining an  
ie 1 interest for the parents is the joint tenancy. Joint 
e I tenancy is a  means of holding tide to land am ong  
rn •! several persons in such a  way that each owns an  
nt j equal share while alive, but on the death of each one 
il. i  his share goes to the other owners, and the last 
I survivor gets the whole property. However, each 
j joint tenant has a  right at any time to break up the 
arrangement, destroy the right of survivorship and 
! take his proportionate share of the property outright, 
j It would be possible for a  father to place his farm  
. ; |j in a joint tenancy including father, mother, and son. 
i ' His hope would be that the farm  would be operated 
„ j as a unit while they all lived, and at the death of 
te j the parents the son would own the whole farm . But, 
e ■ if the son died first, he would have no interest in 
„ ! the property to pass to his own wife or children,
j- ’[ Too, if any of die parties did not get along with 
others, each could withdraw, take his interest out- 
J  I right, defeat the rights of the survivors and break  
“ j up the farm . There is a  lack of certainty about a  
joint tenancy that m ay m ake its use am ong two
* I generations unwise.
t  A joint tenancy also could be created by will 
between the surviving wife and the farm ing son, or 
among the wife and all the children, or am ong the 
 ^ | farming son and the other children. The sam e ob-
r . jections apply—it is too uncertain for the farm ing son 
f to warrant putting m oney, by improvements o r pay- 
j ments, into property that will pass to other owners 
^  if he dies first o r that can be divided up at the whim 
 ^ ! of the other owners.
j j TENANCY-IN-COMMON
* I The tenancy-in-common is another form of joint
s 4  ownership that can be used to pass a  portion of
1 I an operating farm  to the second generation without
disturbing the farm  operation. B y taking title as 
tenants-in-common, several persons can own the same 
 ^ piece of land in undivided shares. Thus, a  father 
- | could transfer an undivided share of the farm  to a
ft son, and both could continue to work it together. 
1 ' Such an arrangem ent could be combined with a
* I father-son partnership, o r with a  lease arrangem ent
whereby the son leases the father's share of the land  
L ) and works the whole farm  himself.
I There is no right in the surviving owner to take 
4 j the whole farm  as is true in the joint tenancy. E ach
share is owned outright and passes at death to heirs 
at law o r under a  will. Thus, a  son's family is pro­
tected, if he should die before the other owners. The 
other characteristic of the joint tenancy does exist 
in the tenancy-in-common—that is, a  tenant-in-common 
can have the property physically divided and have  
his share separated from the others, or he can demand 
that the property be sold and he receive his share  
in money.
If the family is not worried about one of the 
tenants-in-common demanding a  physical share of 
the land, this device can  be effectively used on a  
combined life-death transfer, o r at death to provide 
for the wife and other children. F or exam ple, if, as 
suggested above, the father transferred an undivided 
half interest to the son and both worked the farm , 
the father could leave his remaining half at his death 
to his widow or to the other children. The com m ercial 
transaction could be worked in by having the farming  
son make payments to the father if it was a  lifetime 
transaction, or to the widow o r other children if the 
plan was created at death. Or, it would be possible 
to give the farm ing son an option to buy out the 
interest of the owners of the other undivided shares.
The tenancy-in-common has an additional feature 
that makes it a  useful planning tool. The shares need 
not be even. Thus, a  father could transfer a  small 
undivided interest to the son to begin with, and then 
as the son prospered, additional fractions could be 
conveyed either by gifts or by sales. The portion  
remaining in the father's nam e at his death might 
be left to the wife or some other children with or 
without a  provision permitting the farming son to 
buy them out. Such a  plan can avoid saddling the 
son with large debts by letting him buy as much 
as he can at any time. The risk of the m arket could 
be shared by both father and son if they decide that 
the price for each parcel shall be determined by 
m arket conditions at die time of each purchase.
An owner in com m on should be cautious about 
investing his labor and money in improvements to 
property that belongs to several people. A written 
agreement am ong the owners is essential if one of 
the tenants-in-common plans to contribute m ore than  
his pro ra ta  share of improvements.
PRIVATE ANNUITIES
The annuity is a  very old, and often satisfactory, 
method of making a  present transfer of the farm  to 
a  second generation and at the sam e time obtaining 
a  continuing income for the parents of a  surviving  
spouse. In simplest form, an annuity is a  right to a  
sum of money each year for a  specified period. The 
life annuity, discussed here, is only one kind of
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annuity; one in which the specified period is the 
lifetime of the annuitant. The life annuity is very  
sim ilar to the life estate discussed earlier in this bul­
letin, except that the annuitant's right is a  claim to 
money, rather than an interest in the land itself.
F or example, the owner of a  productive farm  
might transfer the farm  to his son in return for a  
promise to pay $ 3 ,0 0 0  per year to the father for 
life. There could be some peculiar disadvantages to 
such a  plan. If the father dies early, the son will 
receive the farm  for only a  fraction of its value. If 
the father lives for a  long time, the price for the farm  
m ay become excessive. Furthermore, if the annual 
payment is a  fixed amount, it is due and payable  
whether the farm  income is high or low. If the right 
to the annual payment is based only upon the 
promise of the son, the father would have no claim  
to the land if payments were not made.
These problems can be solved by a  well-considered 
agreement using a  flexible scale of payments or a  
minimum or m axim um  total payment, or by making 
the money claim a  charge on the land in such a  way  
that if payments are not made, the father has a  right 
to foreclose on the land in the hands of the son or 
against any person who bought from the son. A 
properly worked out annuity can become the basis 
for a  satisfactory farm  distribution plan.
Obviously the annuity can be used at any stage 
of the distribution plan by directing the payments 
to the person to be benefited (wife or other children) 
during life or at death. Suppose there was a  lifetime 
transaction and the farm er was to receive a certain  
minimum amount. If he died before receiving that 
amount, he would be able to give by will the right 
to receive the rest of the payments.
A variation of the annuity has been used for m any  
years in parts of Wisconsin. The settlers brought 
over from Central Europe the idea of the so-called 
"bond of maintenance" or "Bohem ian contract," which 
is really a  hybrid arrangem ent combining a  life 
estate and a  money annuity. Parents transfer the 
land outright to the children. A detailed agreement 
is worked out whereby the children provide living 
quarters for the parents, usually on the farm , and 
guarantee to provide certain specified items, for 
example, food. To insure that the children carry  out 
the agreement, the bond of maintenance contains a  
provision permitting the parents to regain the land  
if the children fail to keep their bargain. Apparendy 
very few instances have occurred in which parents 
were forced to take such action.
Similar objectives could be achieved by parents 
making interest-bearing, amortizing loans to a  child 
(o r  children) with provision in the note (o r  notes) 
that all or part of the indebtedness would be cancelled 
upon the death of the remaining parent.
COMMERCIAL ANNUITIES Igfc
An annuity-based farm  transfer plan can  make use un(  ^
of a  com m ercial annuity purchased from an insurance I anI1 
com pany. The son or other person taking over the | ^ur 
farm  would pay the cost of the annuity to the ini* due
surance com pany; the com pany, in turn, would [ f^e 
assume the obligation to make regular monthly or 1 PrJ 
yearly payments to the persons named in the annuity ' 
contract. If the annuity was purchased by a  lump I etlu 
sum paym ent at the time the income payments were die 
to begin, the son could raise the money to make the, 
purchase by placing a  m ortgage on the farm to | aPl 
which he had received title. i mu
Table 9  shows the monthly payments to an an- ■ 1
nuitant for the remainder of his lifetime which $ 1,000 I die
will buy under immediate annuities—that is, under 1 Ho
annuities with income payments beginning 1 month S  tae
after the date of issue. These payments are repre- ' lor
sentative incomes guaranteed under so-called non- stri
participating annuities currendy being issued by
insurance companies. Two bases are shown for > ass
Table 9. Monthly payments $1,000 will buy under a life annuity and under i hig
a cash refund annuity contract.0 pui
1 me
Age of father Ag e of mother Monthly payment Monthly payment
when annuity wf en annuity under life under cash
begins begins annuity refund life | of
(years) (years) contract b annuityc . are
50 55 $4.10 $3.55
51 56 4.20 3.60 Tabi
52 57 4.30 3.66 ann
53 58 4.40 3.72 =
54 59 4.51 3.78
55 60 4.63 3.84 Age
56 61 4.75 3.91 fath
57 62 4.88 3.98 5cT
58 63 5.02 4.05 51
59 64 5.16 4.12 1 52.
60 65 5.31 4.19 53.
61 66 5.47 4.27 54.
62 67 5.64 4.35 55.
63 68 5.82 4.43 56.
64 69 6.01 4.52 57.
65 70 6.21 4.61 58.
66 71 ' 6.43 4.70 59.
67 72 6.65 4-79 J» An
68 73 6.89 4.89 61
69 74 7.14 4.99 62.
70 75 7.41 5.10 63.
64.
a Monthly payments representative of those made under nonparticipating 65.
annuity contracts issued by United States insurance companies. Unique 66.
manual of life insurance, published by the Nationa Underwriter Co., 420 67.
East Fourth Street, Cincinnati 2, Oh o. 1957. p. 643. 68.
Similar contracts are issued or a participating basis at slightly higher 69.
rates. Under this arrangement, guaranteed annuity payments are increased 70.
by dividends.
b Payments that w II be made monthly to the annuitant beginning 1 month
from the time the contract is issued, until the death of the annuitant. une
c Payments that w II be made monthly beginning 1 month from the time V1 Sta
the contract is issued, until the death of the annuitant. In addition to the Un<
monthly income this type of annuity guarantees a oenefit at the death of * f '
the annuitant equal to the excess , if any, of the purchase price over the issi
sum of the income payments received. are
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annuity plans. The first includes monthly payments 
under a  life annuity contract. This is a  straight life 
annuity under which the quoted income will continue 
during the lifetime of the annuitant with no payment 
due at or after his death. The second is a  cash refund 
life annuity. U nder this plan, guaranteed monthly 
payments will continue for the lifetime ofthe annuitant, 
with an additional lump sum payment at his death 
equal to the excess, if any, of the purchase price over 
the sum of the monthly payments received.
The refund annuity plan would be particularly  
applicable in situations where, to guarantee a  mini­
mum price for the farm , for exam ple, it is desired 
to make certain that the total income payments under 
the annuity will at least equal the purchase price. 
However, because of this additional guarantee under 
the refund annuity, the guaranteed income obtainable 
for a given sum is less per month than under the 
straight life annuity.
If the parents want a  joint annuity which would 
assure both of them or the survivor an income for 
the rest of their lives, the cost would be somewhat 
higher—o r stating it another w ay, $ 1,000 would 
purchase less monthly annuity. Table 1 0 ’ shows the 
monthly payments that the parents or the survivor 
would receive for each $ 1,000 applied to the purchase 
of a joint life and survivor annuity. These incomes 
are representative of those currently guaranteed on
Table 10. Monthly payments $1,000 will buy under a joint life and survivor 
annuity.0
Age of 
father
If father is older than 
mother by Equal
ages
If mother is older 
than father by
5 yrs. 4 yrs. 3 yrs. 2 yrs. 1 yr'. 1 year 2yrs. 3yrs.
50. . . $3.00 $3.03 $3.06 $3.10 $3.13 $3.17 $3.20 $3.23 $3.27
51. . . 3.05 3.08 3.12 3.15 3.19 3.23 3.26 3.30 3.33
52. . . 3.10 3.14 3.18 3.21 3.25 3.29 3.33 3.36 3.40
53. . . 3.16 3.20 3.24 3.28 3.32 3:36 3.39 3.43 3.47
54. . . 3.22 3.26 3.30 3.34 3.38 3.42 3.47 3.51 3.55
55. . . 3.28 3.32 3.37 3.41 3.45 3.50 3.54 3.58 3.63
56. . . 3.34 3.39 3.44 3.48 3.53 3.57 3.62 3.67 3.71
57. . . 3.41 3.46 3.51 3.56 3.61 3.65 3.70 3.75 3.80
58. . . 3.49 3.54 3.59 3.64 3.69 3.74 3.79 3.84 3.89
59. . . 3.56 3.61 3.67 3.72 3.77 3.83 3.88 3.94 3.99
60. . . 3.64 3.70 3.75 3.81 3.87 3.92 3.98 4.04 4.09
61. . 3.72 3.78 3.84 3.90 3.96 4.02 4.08 4.14 4.20
62. . . 3.81 3.87 3.94 4.00 4.06 4.13 4.19 4.25 4.32
63. . . 3.91 3.97 4.04 4.10 4.17 4.24 4.30 4.37 4.44
64. . . 4.00 4.07 4.14 4.21 4.28 4.35 4.42 4.49 4.56
65. . . 4.11 4.18 4.25 4.33 4.40 4.47 4.55 4.63 4.70
66. . . 4.21 4.29 4.37 4.45 4.53 4.60 4.68 4.76 4.84
67. . . 4.33 4.41 4.49 4.57 4.66 4.74 4.83 4.91 5.00
68. . . 4.45 4.54 4.62 4.71 4.80 4.89 4.98 5.07 5.16
69. . . 4.58 4.67 4.76 4.85 4.95 5.04 5.14 5.23 5.33
70. . . 4.71 4.81 4.91 5.01 5.11 5.21 5.31 5.41 5.51
a Monthly payments listed in this table are representative of those made 
under nonparticipating joint life and survivor annuities issued by United 
States insurance companies. Unique manual of life insurance. National 
Underwriter Co., 420 East Fourth St., Cincinnati 2, Ohio. 1952. p. 997.
The payments listed on this table begin 1 month after the contract is 
issued and continue as long as either husband or wife lives. Similar contracts 
are issued on a participating basis at slightly higher rates.
a  nonparticipating basis by insurance companies. 
The income payments under a  joint life and survivor 
annuity do not change in am ount at the death of 
the first annuitant. Variations of the joint life and 
survivor annuity m ay be purchased under which 
the income payments to the surviving parent would 
be, for example, two-thirds of that payable while both 
parents were living. Any such reduction in income to 
the survivor would, for each $ 1,000 of purchase price, 
increase the income while both parents were living.
If the farm  transfer annuity plan was begun while 
the parents and son were relatively young, the money 
to provide the annuity at the parents' retirement could 
be accumulated on an installment basis during the 
years the father and son were active in operating  
the farm  together. Table 11 shows annual payments 
that will accumulate to $1 over various periods from  
1 year through 20 years using several rates of interest 
as examples.
Table 11. Annual deposit that will accumulate to $1 at the end of the period 
of payment.
Period
of
payme
(yeai
Rates of interest
rs) 2% 21/2% 3% 31/2% 4%
l . . $1.000000 $1.000000 $1.000000 $1.000000 $1.000000
2. . 0.495050 0.493827 0.492611 0.491400 0.490196
3. . 0.326755 0.325137 0.323530 0.321934 0.320349
4. . 0.242624 0.240818 0.239Ô27 0.237251 0.235490
5. . 0.192158 0.190247 0.188355 0.186481 0.184627
6. . 0.158526 0.156550 0.154598 0.152668 0.150762
7. . 0.134512 0.132495 0.130506 0.128544 0.126610
8. . 0.116510 0.114467 0.112456 0.110477 0.108528
9. . 0.102515 0.100457 0.098434 0.096446 0.094493
10. . 0.091327 0.089259 0.087231 0.085241 0.083291
11. . 0.082178 0.080106 0.078077 0.076092 0.074149
12. . 0.074560 0.072487 0.070462 0.068484 0.066552
13. . 0.068118 0.066048 0.064030 0.062062 0.060144
14. . 0.062602 0.060537 0.058526 0.056571 0.054669
15. . 0.057825 0.055766 0.053767 0.051825 0.049941
16. . 0.053650 0.051599 0.049611 0.047685 0.045820
17. . 0.049970 0.047928 0.045953 0.044043 0.042199
18. . 0.046702 0.044670 0.042709 0.040817 0.038993
19. . 0.043782 0.041761 0.039814 0.037940 0.036139
20. . 0.041157 0.039147 0.037216 0.035361 0.033582
Another means of achieving the same objective 
would be to purchase a  deferred annuity. Such de­
ferred annuity m ay be purchased by a  single premium  
or by annual installment premiums prior to the re­
tirement date. It m ay be desirable, for example, to 
purchase an annual-premium deferred annuity by 
such annual installment premiums as would be cer­
tainly covered by annual farm  income and to sup­
plement this annuity with single-premium deferred 
annuities purchased by any lump sums that become 
available.
The deferred annuities illustrated in tables 12 and 
13 are of a  type that provides a  death benefit equal 
to the total premiums paid, or the cash surrender
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value if greater, in event the annuitant dies before 
the annuity income begins. Prior to the date when the 
annuity income begins, the contract could be owned 
and controlled by either the son or the parent, and 
a  beneficiary could be named to receive any death 
benefit.
Table 12. Monthly payments $100 of annual premium will buy under an 
annual-premium deferred annuity.
Guaranteed monthly income for life beginning at age
Age at 
issue
60 years 65 years 70 years
Male Female Male Female Male Female
40.............. . S12.99 SI 1.23 S20.36 $17.31 S31.27 $26.04
41.............. 12.18 10.53 19.30 16.41 29.84 24.85
42.............. 11.39 9.84 18.26 15.52 28.85 23.69
43.............. . 10.61 9.17 17.24 14.66 27.08 22.56
44.............. 9.86 8.52 16.25 13.81 25.75 21.44
45.............. 9.12 7.88 15.27 12.99 24.44 20.36
46.............. 8.40 7.26 14.32 12.18 23.17 19.30
47.............. 7.69 6.64 13.39 11.39 21.92 18.26
48.............. 7.00 6.05 12.48 10.61 20.70 17.24
49.............. 6.32 5.46 11.59 9.84 19.51 16.25
50.............. 5.66 4.89 10.72 9.12 18.34 15.27
51.............. 5.01 4.33 9.87 8.40 17.20 14.32
52.............. 4.38 3.78 9.04 7.69 16.08 13.39
53.............. 3.76 3.25 8.23 7.00 14.99 12.48
54.............. 3.15 2.72 7.43 6.32 13.92 11.59
55.............. 2.56 2.21 6.65 5.66 12.88 10.72
56.............. — — 5.89 5.01 11.86 9.87
57.............. — — 5.15 4.38 10.86 9.04
58.............. — — 4.42 3.76 9.88 8.23
59.............. — — 3.71 3.15 8.92 7.43
60.............. — — 3.01 2.56 7.99 6.65
Table 13. Monthly payments $1,000 of single premium will buy under a 
single-premium deferred annuity.
Age at 
issue
Guaranteed monthly income for life beginning at age
60 years 65 years 70 years
Male Female Male Female Male Female
40. . . . $8.19 $7.08 $10.77 $9.16 $14.46 $12.04
41. . . . 8.01 6.93 10.53 8.96 14.14 11.78
42. . . . 7.84 6.77 10.30 8.76 13.83 11.52
43. . . . 7.66 6.62 10.08 8.57 13.52 11.26
44. . . . 7.50 6.48 9.85 8.38 13.22 11.01
45. . . . 7.33 . 6.34 9.64 8.19 12.93 10.77
46. . . . 7.17 6.20 9.43 8.01 12.16 10.53
47. . , . 7.01 6.06 9.22 7.84 12.13 10.30
48. . . . 6.86 5.93 9.01 7.66 12.10 10.08
49. . . . 6.71 5.80 8.82 7.50 11.83 9.85
50. . . . 6.56 5.67 8.62 7.33 11.57 9.64
51. . . . 6.41 5.54 8.43 7.17 11.32 9.43
52. . . . 6.27 5.42 8.25 7.01 11.07 9.22
53. . . . 6.13 5.30 8.07 6.86 10.82 9.01
54. . . . 6.00 5.19 7.89 6.71 10.59 8.82
55. . . . 5.87 5.07 7.71 6.56 10.35 8.62
56. . . . ----- — 7.54 6.41 10.12 8.43
57. . . . ----- — 7.38 6.27 9.90 8.25
58. . . . ----- — 7.22 6.13 9.68 8.07
59. . . . ----- — 7.06 6.00 9.47 7.89
60. . . . ----- — 6.90 5.87 9.26 7.71
Table 12 shows the monthly life income beginning 
at retirement ages 6 0 , 65  and 70  purchased by annual 
premium installments of $100 each from various 
ages at issue. Table 13 shows corresponding monthly 
life incomes purchased by a  single premium of $ 1,000 
at issue. The life incomes illustrated would cease at
the death of the annuitant, but other types of income 
arrangem ents are available to provide a  return in 
the event the annuitant dies soon after retirement. 
The joint life and survivor type of life income is 
also usually available. The incomes illustrated in 
tables 12 and 13 are those of a  particular company; 
but they are representative of those currendy available 
from insurance companies on so-called participating 
deferred annuities under which the guaranteed benefits 
would be increased by dividends declared. A choice 
of income bases are available at retirement including 
single life annuity, joint and survivorship annuity, 
refund and other arrangem ents discussed earlier.
Annuities and insurance are im portant and helpful 
in farm  distribution plans, but they represent just one 
type of asset of a  farm  family. Annuity and insurance 
arrangem ents cannot be considered family plans as 
such but must be integrated with the other assets in 
the over-all family plan. Income and death tax  aspects 
of insurance and annuities, particularly private an­
nuities, have m any ramifications and these, too, need 
to be integrated with the over-all family tax  situation.
LIFE INSURANCE
Farm  people have been slow to recognize the value 
of life insurance in family planning. Obviously life 
insurance is the only way to provide an estate where 
otherwise there would be no assets at all. This, of 
course, is the family protection aspect which is the 
first purpose of life insurance. After protection of the 
family is assured, people usually think of insurance 
as a  means of providing retirement income. There 
are other important uses of insurance in family 
planning.
Insurance is often used in family plans to provide 
cash at death to p ay debts, claims and taxes. In 
m any farm  situations the chief asset is the operating 
farm  business. If it is im portant to prevent sale or 
m ortgage of part of the farm  business assets, in­
surance on the life of the farm  owner provides a 
means of creating a  ca&h fund at death. In buy and 
sell agreements between partners and corporate stock­
holders, insurance m ay be used to provide all or 
part of the funds needed to buy out the interest of the 
deceased partner o r stockholder. So, too, if a  son 
has a  contract to buy his father's farm  at death, 
the son might insure his father's life as a  means of 
providing the purchase money if the father's death 
should occur before the son has built his own reserve.
There are three basic types of life insurance: term, 
whole life and endowment. "Term  insurance" is in­
surance for a  specific period. It is the cheapest pro­
tection, but it provides no investment. It has no 
value at the end of the term, although some policies
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may be extended or converted into a  permanent form  
of insurance. A "whole life" insurance policy provides 
protection for the whole life of the individual insured, 
and it has an investment feature which results in a  
cash value upon surrender of the policy and a  loan  
value to borrow  against. If the total premium on a  
whole life policy is paid in one lump sum it is referred 
to as a  "single premium" policy. If the premiums 
are spread over die lifetime of the insured, the policy 
is called "ordinary life" or "straight life." Premiums 
may also be spread over a  fixed period of years; 
e.g. "20-payment life" or over the period of time to 
a certain age; e.g. "life paid up at 65." An endowment 
policy provides that the proceeds will be paid to the 
insured at the end of a  period of time, but if he dies 
before that time the proceeds will be paid to his 
beneficiaries. This is the basis of the so-called retire­
ment income policies in which the insurance provides 
retirement income at age 6 5 , and insurance protection 
if he dies before he reaches 6 5 .
All insurance plans, whatever they are called, are  
combinations of these three forms of life insurance 
plus, in some cases, an annuity. They are combined 
to achieve the particular purpose desired. .
In planning insurance there are m any decisions 
to be made. Different types of insurance combinations 
serve different purposes. The method of paying  
premiums determines when in life that cost shall be 
borne. Determination must be made of how the pro­
ceeds will be paid. The insured or owner of the policy 
may decide this during his life. If he does not, the 
beneficiary decides after the death of the insured. 
These so-called "settlement options" generally provide 
for a  lump sum paym ent or payments in installments 
over a  period of years or for life, or payment of 
interest on the funds that the insurance com pany  
retains for later paym ent to a  beneficiary. There are  
variations of these basic options which are set out 
in detail in the policy contract with the insurance 
company. These settlement options follow fairly rigid 
patterns. It sometimes happens that the insurance 
owner wants a  m ore flexible method of distribution 
of the proceeds than the particular settlement options 
will allow. In that event, he m ay turn to the use of 
the life insurance trust, a  device that combines the 
advantages of insurance with the flexibility of a  trust.
Some of the decisions on the type of insurance to 
use, who is to be the owner of the policy, who is to 
be the beneficiary, how the proceeds are to be paid, 
etc., will turn upon ta x  aspects. F or example, in­
surance proceeds paid to a  named beneficiary are  
not subject to Iow a inheritance ta x , butthetax reaches 
insurance paid to the insured's estate. Insurance  
owned by a  husband is subject to federal estate tax , 
but if his wife owns the policy on her husband's life
there is no tax  on the husband's death so long as 
someone other than his estate is the beneficiary. 
Although life insurance proceeds generally are not 
taxable income, particular settlement options can  
cause some income tax . A joint and survivor annuity 
passing to a  spouse at death will be taxed differently 
than a  life insurance policy with an annuity option.
Other factors m ay be involved. In some cases 
insurance proceeds are not subject to the claims of 
creditors. The proceeds when paid to a  named bene­
ficiary are not included in computing the costs of 
probate. Insurance is a  form of property which has 
its own characteristics. Thus, it requires special 
attention in any family plan.
Selection of the type of insurance to use, election 
on the settlement options, determining who shall own 
the policy and who shall be the beneficiary, coordinat­
ing insurance with annuities and social security 
benefits, and balancing the insurance assets with 
other property in the estate are im portant aspects of 
the over-all family plan. Good planning of the in­
surance assets of the estate includes the services of 
the insurance underwriter.
TRUSTS
A trust m ay be a  very useful tool in solving farm  
distribution problems. A trust is an arrangem ent 
whereby the m anagement, control and legal title to 
property is placed in one person, the trustee, who 
m anages or operates the property for the benefit of 
other persons, the beneficiaries. A trust can be created 
during life to continue after death or it can be set 
up in a  person's will to be effective at his death.
M any professional trustees, like banks and trust 
companies, have made special arrangem ents in recent 
years to handle farm  trusts. Some have special farm  
departments staffed with farm  managem ent specialists. 
On the other hand, it m ay be the desire of the farm  
family to have someone connected with the family 
act as trustee or as co-trustee with the bank.
The wisdom of the trust device turns on the family 
situation. It is an excellent way to have a  farm  op­
erated by a  son for the benefit of himself and several 
minor brothers and sisters. Or an uncle might serve 
as trustee of a  farm  to m anage it until a  son is able 
to take over. It would be possible for a  son to serve 
as trustee of a  farm  for his mother for her life, then 
terminate the trust and take the property in his own 
right. It m ay serve to provide for an incapacitated  
child. A "spendthrift" trust might be used to protect 
a family member from his own financial indiscretion. 
The trust device could provide for management of 
the land when the owners live too far aw ay, or when 
it is desirable to relieve a  widow or other beneficiary
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from the burdens and responsibilities of management 
of the farm .
The trustee bears a  fiduciary relationship to a  
beneficiary, and for that reason courts have limited 
the power of a  trustee to act. However, the written 
document creating the trust m ay enlarge the scope 
of the trustee's power to m anage the property. Since 
farm  management requires the making of m any im­
portant decisions and the exercise of personal judg­
ment at all times, the limitations that the law places 
upon the exercise of discretion by a  trustee might 
ham per the operation of a  farm . Where a  farm  is 
placed in trust, great care must be taken to select a  
well-qualified trustee and to give him the necessary 
powers of management in a  well-written trust instru­
ment. In the absence of complete and full powers 
granted to the trustee, he m ay have to petition the 
court before making important farm  decisions.
The trust does not offer another way to work out 
the basic farm  transfer plan. Rather it is a  device 
that m ay be used to provide for the management of 
a farm  while the plan is operative. The underlying 
transfer and income decisions of the plan must be 
made before deciding that a  trust is a  vehicle for 
carrying them out. M ost of the methods suggested 
so far could be carried out, if advisable, through the 
medium of the trustee-manager.
It is always advisable to determine the nature of 
the liability and responsibility of a  trustee before 
accepting the job, or before requesting someone else 
to undertake it. From  the tax  viewpoint, the trust 
with family members as trustees and beneficiaries 
can be troublesome. Oftentimes, these difficulties can  
be overcome by proper provisions of the trust 
document; in other cases, it m ay be necessary to 
use a  bank, trust com pany or other independent 
trustee.
Changes in the tax  laws over the last decade have  
brought the trust into greater use. Certain tax  ad­
vantages plus the inherent usefulness of the trust 
device have made the trust much m ore common in 
farm  distribution plans. The m arital deduction, one 
of the usual estate tax  savers, is often obtained by 
a trust for a  surviving spouse. Trusts to hold in­
surance proceeds, "insurance trusts," have become 
quite popular recently although they have existed for 
m any years. The desire to spread income am ong  
families has led to greater use of the "short term" 
trust. Property is transferred in trust for 10 years  
or m ore with the income paid to a  beneficiary in a  
low income tax  bracket or the income is accumulated 
for the beneficiary's college education o r general 
future. It is sometimes used to provide income for 
an elderly parent or in-law, since the trust can also 
terminate on the death of the beneficiary if that
happens before the end of the 10-year minimum The 
period. At the end of the fixed period o r the death T 
of the beneficiary, if sooner, the trust property comes j plan 
back to the person who set up the trust. For this \ of a 
reason, these trusts are sometimes called" reversionary I parti 
trusts." | effect
There are m any variations of the basic trust idea. suit 
Its flexibility permits substantial discretion in the I vide 
trustee, powers to redistribute the trust principal at | of th 
a future date, powers to allocate income am ong family | parti 
members, powers to use principal in times ofneed and I f°r 1 
similar arrangem ents that can adjust to future changes I used 
in the family needs, fortunes o r composition. ' fami
| T
PARTNERSHIPS | le§al
seem
Certain techniques developed in the business world I with 
can be successfully adapted to the problem of trans- j* or p 
ferring the farm  within the family. Farm  partnerships The; 
are com m on, but it is not always understood how the | simj 
partnership can become a  means of transferring farm i ship 
property from one generation to the next. \ subs
One w ay to use the farm  partnership is for the .1 by 1 
son to work his w ay into the farm  by means of I and 
gifts or sales. As the father advances in years and j amc 
the venture prospers, arrangem ents can be made to | true 
permit the son to buy out part of the father's interest. | but i 
Or the father could give portions of the land to the \ I  
son which the son would keep in the partnership, M to f 
thereby increasing his share. At the point at which ship 
the father's interest has diminished to the minimum will 
consistent with the income he desires from the partner- whi( 
ship, further sales or gifts should cease and the father's j plar 
remaining interest should be kept by him. v rece
At this point provision could be made for the son I the \ 
to obtain the father's interest at his death. This is j pari 
regularly done by a  " buy and sell " agreement whereby j a fa 
the partners agree that the father's remaining share ) or t 
of the partnership shall be sold to the son at the j ^  
father's death, an agreed paym ent to be made by ) f 
the son to his mother o r brothers and sisters or to > jar 
those persons who would inherit the father's interest, j Qr t 
To obtain the funds necessary to make this final Y 
purchase, the son might take out insurance on the ; 
father's life. Or it could be arranged that payments I CO 
be m ade after the father's death on an installment 
basis to the mother or brothers and sisters.
Such arrangem ents can be adjusted to any family \ jira 
situation. F or example, it might be wise to have a j ^  
provision whereby the father or other persons could j . 
buy the son's share if he died first. If the father 1 
decided to retire and no longer wished to run the j . er- 
risks of an operating partner, a  limited partnership 
might be arranged that would entitle him to income j ] c< 
but limit his liability for partnership debts or losses, yj m 1
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The buy and sell arrangem ent could still be used.
The partnership is an effective device for family 
planning because it can provide multiple ownership 
of a single business unit. Properly planned, the farm  
partnership with a  buy and sell agreement is an  
effective and flexible device that can be adjusted to 
suit the needs of the family, and particularly to pro­
vide some inheritance for the nonfarming members 
of the family without dividing the land itself. Fam ily  
partnerships, which include minor children o r trusts 
for minor children as partners, have been successfully 
used to make transfers during life and to spread  
family income am ong lower bracket taxpayers.
The partnership and the limited partnership are  
legal structures. Present tax  laws on partnerships 
seem overly complex, but such laws must be reckoned 
with. The written partnership agreement establishes 
or pins down the legal relations and the-tax results. 
These must be carefully planned. F or example, the 
simple matter of whether and how a  two-man partner­
ship terminates on death of a  partner will cause 
substantially different results on the income tax  payable 
by the deceased partner, his estate, his beneficiaries 
and the surviving partner, and will also -affect the 
amount of the deceased partner's death taxes. It is 
true that a  partnership m ay terminate for legal purposes 
but continue for ta x  purposes.
Im pact o f  social security. Extension of social security 
to farmers resulted in an increase of farm  partner­
ships to assure qualification for benefits. Social security 
will also have a  negative effect upon the partnership  
which must be faced in working out family estate 
plans. Since income earned after a  person begins to 
receive social security benefits m ay reduce the benefits, 
the farm partnership (an d  its correlative,the "m aterial 
participation" lease) m ay become undesirable after 
a farm owner is ready to claim  benefits. The planning 
or re-planning of the family distribution system must 
adjust to the change in business organization. M any  
farmers over 65  will need a  plan or an adjusted 
plan which allows some interest in the farm  income 
or the proceeds of the sale of all or part of the farm  
without reduction of social security benefits.
is.
CORPORATIONS
The use of the corporate structure for farm  op­
erations has developed slowly in Iow a. In the past 
few years there has been an increasing interest in 
the family farm  corporation and in its most obvious 
legal advantage, limited liability. There are other 
very worthwhile considerations. The corporate farm  
lends itself readily to planning farm  distribution since 
it converts the nature of the ownership from interests 
in the land, m achinery, livestock, etc., to readily
transferable certificates representing ownership in the 
business entity. Further, a  corporation m ay be created 
to last for a  period of years o r forever; therefore, it 
continues to exist as a  functioning unit even though 
the shares are transferred during life or upon the 
death of the share owners.
If, for exam ple, a  father incorporated his farm , 
the father might be hired by the farm  corporation  
as m anager. His compensation would be salary , and 
he might also receive dividends on his shares of 
stock. In the sam e w ay the son could be hired by 
the corporation. The son's interest in the farm  could 
be gradually .increased by gifts of shares, or the father 
and son could work out a  plan whereby the son 
purchased additional shares of stock as the project 
prospered.
Like the partnership, the corporate farm  can be 
used to provide security for the surviving wife or to 
permit other children to share in the inheritance with­
out sacrificing the unity of the farm . For example, 
assume that a  father incorporated his farm  and issued 
100  shares of stock to himself. He and son A operated 
the farm . Son A gradually  purchased 3 0  shares and 
m ade a  "buy and sell" agreement with the father 
whereby the son should buy 3 0  additional shares 
of the stock at the father's death. This purchase would 
provide funds to pay a  legacy to daughter B. The 
remaining 4 0  shares could be left by the father to 
the mother, thus she would b e ‘entitled to 4 0 /1 0 0  of 
the profits after the son is paid a  salary . At her 
death, she might leave her stock to son A, who would 
then own the whole farm . Or, she could leave some 
of the stock to daughter B and give son A an option 
to buy it from daughter B .
It is clear from this example that very flexible 
plans can be built around the corporate structure in 
the effort to share farm  profits am ong the family 
members with fair treatment to the persons who will 
stay home to operate the farm .
The usual objection to the corporation is the so- 
called double tax  on dividends. Under the present 
federal revenue law, a  farm  corporation with one 
class of stock and not m ore than 10 stockholders 
can elect to be taxed like a  partnership. The stock­
holders report the income of the corporation on their 
own tax  returns, and the corporation does not report 
any income of its own. The advantages of the partner­
ship and the corporation can be joined together in 
a  single business unit.
If the election is not m ade or if the farm  co rp o ra­
tion does not qualify for the special treatment, the 
corporation is a  taxpayer which pays a  tax  on its 
income. If corporate income, after taxes, is paid to 
a  stockholder as a  dividend, the dividend is taxed
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to the stockholder. In m any situations this m ay be 
m ore theoretical than real. Salaries paid by the 
corporation are income to stockholder-employees and 
are deductible by the corporation, so these dollars 
are taxed but once. On incorporation, it is sometimes 
possible to loan money to the corporation instead of 
taking stock. In that event, the interest paid by the 
corporation is income to the lender and deductible 
to the corporation. Payments on principal of the loan  
will usually be made from money taxed to the corpo­
ration when earned, but the payments are not income 
to the lender.
Other tax  elements of the corporation m ay make 
it highly desirable for a  particular family operation. 
Redemption of all the stock of a  stockholder, re­
demption of stock to pay death taxes, liquidation 
capital gains and the availability of profit-sharing 
and pension plans m ay commend the corporate form  
to a  particular user. For example, under a  qualified 
profit-sharing or pension plan some of the profits 
of the small family corporation can be used to provide 
retirement income for employees even though they 
are stockholders. The corporation pays no tax  on 
the earnings put into the retirement plan, and the 
employee pays a  tax  only when he draws the retire­
ment benefits.
It is obvious that the corporation is the most com ­
plex business structure from a  legal and tax  stand­
point. Still m any family farm  operations m ay be 
ready to use it. E ach  family situation will have to 
be examined to see whether incorporation really would 
be m ore costly taxwise, and if so, whether the ad­
ditional cost is a  reasonable price to pay.
OTHER TOOLS
Neither this list of tools for intrafamily farm  trans­
fers nor the discussion of them is complete. Other 
techniques are available. For example, the lease, a  
time-honored device for sharing farm  income, has
not been discussed. It has m any facets that can be  ^
used in planning. There are variations in the life I 
lease, or the lease for a  term of years or life, which­
ever is shorter, or the lease with an option to buy, or i 
a combination of lease of part of a  farm  and sale I 
or gift of other parts. These are examples of how the \ 
lease will adjust to longtime planning. A tenant son  ^
m ay be encouraged to im prove land if the lease i 
guarantees him the value of improvements on the 
landowner's death. A farm  could be left in three l 
shares to three children, one of whom is a  farming I 
son. The son could be granted a  lease in the father's 
will for 5 years with an option to buy out the others 
during that time. Options to purchase a  farm  after 
a father's death can be given during life or at death 
by will. The terms of such leases, options, or other 
agreements can be worked out to fit any combination 
of circumstances.
M any alternatives a re  available once family estate 
planning has begun, and it is not possible to discuss 
them all in this bulletin. Furtherm ore, m any details 
of the tools and their operation cannot be analyzed. 
Obviously, it is impossible to present the many dif- j 
ferent problems that might arise in each particular I 
situation.
Nonetheless, these analyses should serve to suggest I 
the tremendous possibilities that are available to the | 
farm  owner to develop a  distribution plan precisely 
tailored to his family needs. The analyses should 
also serve as a  warning that these determinations 
are not always easy. The effectiveness of plans and 
the successful use of tools are based upon well thought 
out desires, selection of the precise tools to achieve 
these desires and meticulous adherence to legal and 
ta x  rules in fashioning the tools.
Careful exam ination of these means of intrafamily 
transfers should point the w ay to m ore satisfactory 
property transfers by enlarging the range of choice 
of alternative means.
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Estate Settlement Costs
In planning farm  distributions, there are costs of 
transfers that must be anticipated. M any of these costs 
must be paid in cash shortly after the death of the 
farm  owner. Expenses of the last illness, funeral and 
burial costs, outstanding debts and claims, taxes 
and costs of administration must be paid before the 
property transfer is fully effected. Transfers during life 
are usually less costly, although there m ay be taxes 
and such costs as revenue stamps and legal and
V ex- 
! H( 
I rel
recording fees. In most sale transactions, the income Ifj^H  
tax  of the transferor will be a  cost factor in planning, j fe  
In m any gift transactions, a  gift tax  return will be ea 
filed even if there is no gift tax  due. | ta.
M ost people show some concern about the cost of i Qf 
transferring property, particularly at death. In a study , wj 
in an Iow a agricultural county, Grundy County, it l WM 
was found that 95  percent of the persons interviewed j — 
wanted to minimize taxes and estate settlement costs *  Cou
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an be \ on their proposed property transfers at death. From  
ie life I interviews with farm  owners, the goal of saving taxes 
vhich- and costs appeared to be a  greater factor in the minds 
ly, or i of present landowners than it was in the minds of their 
1 sale I parents or others from  whom the present landowners 
w the k( received their inheritances, 
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One of the costs involved in the settlement of estates 
is court costs. These are fees paid to the clerk of the 
district court for the services performed by that office. 
In many cases an appraisal of property is made to 
establish value for Iow a inheritance ta x  purposes. 
The appraisal fees are p art of the court costs. Conflicts 
among heirs over distribution of property, sale of 
property to pay debts, partition actions to divide 
property and similar proceedings will increase the cost. 
The costs v a ry  from  estate to estate depending upon 
the work required of the clerk's office. On the whole, 
court costs are a  very small part of the estate settlement 
costs.
In a  m ore recent study in Benton County, d ata  were 
obtained from the probate records for decedents who 
died in 1 9 6 0 . From  these data an analysis was made 
of the costs of property transfers at the deaths of the 
decedent landowners.
In the study of the estates of 1 9 6 0  decedents, the 
court costs increased with the size of the estate, and 
the range in each class of estate was substantial. 
In estates having inventory value of under $ 6 0 ,0 0 0 ,  
the average court cost was $ 1 1 3 , and the range was 
$30 to $ 2 0 0 . In estates with an inventory value of 
between $ 6 0 ,0 0 0  and $ 120,000, the costs averaged  
$191 and ranged from $ 1 4 0  to $ 2 5 0 . Estates over 
$120,000  showed an average cost of $ 2 4 0  and a  
range of $ 1 3 0  to $ 3 8 0 . The m ajor element of expense 
contributing to the variation in costs was the need 
for an appraisal of property in some estates.
ADMINISTRATOR AND EXECUTOR FEES
The person who serves as the adm inistrator or 
7 executor of the estate is entitled to a  fee for his services. 
] However, the adm inistrator or executor m ay be a  
relative of the deceased o r a  beneficiary of the estate 
and therefore waive his fee. Ordinarily such fees are  
: ° me m  taxable income to the recipient, and waiver of the fees 
lin§- | by an adm inistrator or executor after they have been 
^ | earned m ay not accomplish an avoidance of income
] taxes and m ay constitute a  gift to other beneficiaries 
)St0 | of the estate. Sometimes a  personal representative 
I who is also a  beneficiary hesitates to take a  fee in
ty, it .
swed j —- --------------------
"  4 Bud F. Lanpher. Problems and implications of intrafamily farm property transfers in Grundy
'O S lS  County, Iowa. Unpublished Ph.D. thesis. Iowa State University Library, Ames, 1955.
addition to his share because of possible ill feeling 
am ong the other beneficiaries. In the Grundy County  
study, fees were waived in about two-thirds of the cases.
Fees of the personal representative are fixed by 
statute and must be approved by the court. The statute 
authorizes the court to approve a  reasonable fee not 
in excess of the following percentages of the gross value 
of the estate listed on the probate inventory for Iowa  
inheritance tax  purposes: 6 percent on the first $ 1,000,
4  percent on die next $ 4 ,0 0 0  and 2  percent on all 
amounts over $ 5 ,0 0 0 . Sometimes there are extra­
ordinary expenses o r services, such as real estate or 
tax  matters, that are considered to be beyond the scope 
of the regular compensation. The court m ay allow addi­
tional compensation for these. On an estate of $ 1 0 0 ,0 0 0  
the ordinary fees of the personal representative would 
be $2,120.
ATTORNEY FEES
The executor or adm inistrator hires an attorney to 
handle the legal duties in administering the estate, 
and he is paid from the funds of the estate. The at­
torney's fee follows the sam e statutory pattern as 
the fee of the executor or adm inistrator.
BOND COSTS
The adm inistrator o r executor must usually give 
a  bond before undertaking his duties. These costs 
are paid from the estate. The testator's will m ay free 
the executor from giving bond, but a  will direction 
waiving a  bond is not absolute, and the court m ay  
require the personal representative to give a  bond 
on a  showing of good cause therefor. The distributees 
of the estate also have the power to waive the require­
ment of a  bond.
The am ount of the bond is set by the court and is 
fixed by the probate code as an am ount equal to the 
value of the personal property o f the estate plus the 
estimated gross annual income of the estate during 
administration. If individuals, such as other heirs, 
serve as surety on the bond, no cost need be incurred. 
Otherwise, the bond would be secured by a  professional 
guaranty  or surety com pany for a  fee. Professional 
surety companies charge about $ 4  for each thousand  
dollars up to $ 1 0 0 ,0 0 0 . On additional amounts the 
rate is less.
OTHER COSTS
Other direct costs of settlement were sometimes 
listed in the records of the estates studied. M ost of 
these represented costs of sale of property and might 
be included under court costs. Abstract fees, revenue
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stam ps, costs of a  subsequent appraisal and general 
selling expenses are the norm al additional costs.
All of these costs are directly related to the settle­
ment of the estate and, therefore, properly regarded  
as costs of transferring, property by death. To include 
medical and burial expenses m ay be a  little strained, 
but they are costs that arise only by reason of death 
and must be paid out of the available property. 
Expenses of the last illness unpaid at death and burial 
expenses are preferred charges against the estate. 
Obviously, these are subject to tremendous variation  
in individual cases.
In addition to these direct costs of estate setdement, 
there will also be taxes and debts. Debts are those 
incurred during life which are paid from the estate 
as the successor to the decedent. These are not included 
in the phrase " estate settlement costs" since they must 
be paid whether a  person lives or dies. Taxes are  
usually thought of as separate from either debts or  
costs of administration.
IMPORTANCE OF LIQUIDITY
Estate settlement costs generally require payment 
in cash rather prom pdy after death. In addition federal 
estate taxes are due within 15 months after death, 
and Iow a inheritance taxes are due within 18 months 
after death. M any of the debts of the decedent will 
require cash settlement.
In estimating probable liquidity, that is, the avail­
ability of cash or readily convertible assets, one should 
consider ordinary debts that m ay be due, prospective 
taxes and the estate settlement costs. The total of these 
offers a  rough guide in forecasting the need for liquid 
assets.
The importance of a  liquid position at death was 
borne out in a  further aspect of the study made in 
Grundy County. An exam ination was made of the 
estates of 7 6  landowners. On the assumption that 
each died on the day that he was interviewed, an 
analysis was m ade of a  hypothetical probate of his 
estate. One of the aspects considered was the liquid 
position of the hypothetical estate. Ninety-one percent 
of the estates would not have had sufficient liquid 
assets to pay estate settlement costs and taxes. If 
liquid assets held in joint tenancy and life insurance 
payable to named beneficiaries were used to pay costs 
and taxes, half of the estates would not have had 
enough liquid funds. These assets do not pass to the 
executor or adm inistrator, so they could be used only 
if the surviving joint tenant or life insurance beneficiary 
made them available. Whether these people would 
allow their liquid funds to be used to pay estate 
expenses might depend upon the extent of their interests 
as beneficiaries in the rest of the estate. The surviving 
joint tenant can be compelled to pay his inheritance 
ta x , and the insurance beneficiary can be made to 
pay his share of the estate tax , but otherwise they 
are not subject to compulsion except under unusual 
circumstances.
To further illustrate the reality of the liquidity 
problem, it was found that in 12 percent of the cases 
studied, farm  land would have to be converted into 
cash to pay costs and taxes.
In addition to costs and taxes, debts have to be 
paid. In the sample studied, about 4 0  percent had 
outstanding debts. Generally the failure of liquidity 
was complete; those who had insufficient assets to pay 
costs and taxes were the ones who had the debts, too.
Role of Taxes in Estate Planning
In a  period of high tax  rates and high property 
valuations, taxes assume a  role of great importance 
in planning the distribution of farm  property. One 
should be aw are of the existing tax  structure, both 
federal and state, in order to plan the ultimate dis­
position of property in a  way that will minimize taxes 
without destroying or impairing the desired plan of 
management and distribution.
DEATH TAXES
There are two types of taxes levied upon property  
passing at death. In some cases, property that was 
transferred during life will also be taxed at death, 
if the transferor kept some strings on it. In theory,
death taxes are levied upon the right to transfer or j 
receive property at ddath, though in a  practical sense 1 
it is the property itself that is taxed. ^
One form of death tax  is the estate tax  levied by the j 
federal government. This is levied upon the estate of I 
a decedent without reference to the persons who are to 
receive his property. As is true in the income tax, 
estate tax  rates are graduated—that is, the percentage j 
rate of tax  increases as the am ount of property in­
creases.
The other form of death tax  is the inheritance tax j 
levied by the State of Iow a. This ta x  is levied upon ( 
the am ount of property that passes to particular 
beneficiaries. These rates, too, are graduated. The j 
amount of property that can go to a  particular bene- ‘ i
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ficiary free of tax  and the rate of tax  on the excess 
vary according to the degree of family relationship 
between the decedent and the beneficiary. For example, 
the inheritance tax  on property left to a  widow is 
much less than the tax  on the same am ount left to a  
cousin.
FEDERAL ESTATE TAX
The federal estate tax  is levied upon the value of the 
property owned by the decedent at his death or trans­
ferred by him during his life "in contemplation of 
death" and upon other property transferred during 
his life over which he retained some interest or control 
at his death. The total value of these is the " gross 
estate." From  the "gross estate" certain deductions and 
an exemption are taken to compute the "taxable  
estate." Graduated rates are applied to' the value of 
the taxable estate to determine the am ount of the 
tax due.
Gross estate—The gross estate is determined under 
the provisions of Internal Revenue Code Sections 2 0 3 1  
through 2 0 4 4 . It includes:
( a )  all property which the decedent owned at his 
death;
(b )  insurance on the life of the decedent payable to 
his estate;
(c )  insurance on the life of the decedent payable to 
beneficiaries other than his estate if the decedent 
had any incidents of ownership in the policy 
(e .g ., the right to borrow  on the policy);
(d )  the full value of property owned in joint ten­
ancy with right of survivorship ( less any portion 
that did not originate, direedy or indirectly, 
with the decedent);
(e ) property given aw ay within 3 years before 
death if the gifts were made in contemplation of 
death;
( f ) property given aw ay during life if the decedent 
retained some interest or control or power 
over the property—i.e., where a  gift had strings 
on it, or where the intended recipient could not 
get possession and employment of the property 
before the decedent's death and the decedent 
retained certain reversionary rights;
( g )  property given aw ay by the decedent in which 
he kept a  life estate for himself—i.e., "reserved 
life estate";
(h )  property over which the decedent had a  power 
of appointment which he could have exercised 
in favor of himself or his creditors or his estate;
( i ) the value of payments to be received by a  sur­
viving beneficiary under an annuity contract 
if the decedent was also entided to payments 
under the contract (e .g ., a  joint life and survivor
annuity); some or all of the payments to a  sur­
vivor from a  qualified employees' trust or 
annuity plan m ay be exempt.
Deductions—To determine What the decedent left 
"free and clear" and to provide for the passing of 
certain property to a  spouse and charities free of 
tax , certain deductions are subtracted from the gross 
estate to determine the am ount of the taxable estate 
upon which the ta x  falls. The deductions allowed by 
Sections 2 0 5 3  through 2 0 5 6  of the Internal Revenue 
Code are:
( a )  debts, funeral expenses, costs of administering 
the estate and losses from fire, storm , other 
casualty or theft during settlement of the estate;
(b )  the am ount of money or property left to chari­
table, religious and educational organizations— 
the " charitable deduction";
( c )  the am ount of money or property passing to a  
surviving spouse—but this deduction cannot be 
m ore than 5 0  percent of the adjusted gross 
estate ( gross estate less the deductions in item a ), 
even though more than that actually goes to 
the spouse. This is the "m arital deduction" 
which permits a  person to leave roughly half 
of his estate to his spouse free of tax . M ost 
property transferred outright to a  spouse will 
qualify for the m arital deduction. Problems 
of qualifying insurance, trusts, life estates and 
other interests are not discussed in this bulletin. 
The tax-saving features are considered later in 
this section.
Exem ption—An exemption of $ 6 0 ,0 0 0  is allowed by 
Section 2 0 5 2  of the Internal Revenue Code to all 
estates. This means that the first $ 6 0 ,0 0 0 , after all 
the deductions are subtracted, passes free of tax . If 
the estate after all deductions is less than $ 6 0 ,0 0 0 ,  
there is no tax  due. For example, if a  person had an 
estate of $ 120,000 and left at least half of it outright 
to his wife, there would be no tax  because the m arital 
deductions would reduce the estate to $ 6 0 ,0 0 0  and the 
exemption would offset that amount.
Taxable estate- T h e  am ount left after all deductions 
and the exemption have been subtracted from the gross 
estate is the "taxable estate." The graduated estate tax  
rates are applied against the taxable estate to determine 
the am ount of federal estate tax . A glance at the estate 
tax  rates in table 14 will show how the tax  rate in­
creases as the taxable estate increases and will give a  
rough approxim ation of the am ount of tax  that a  per­
son might expect his estate to owe.
Credits against the tax—In m any estates, the tax  
as computed above will be reduced by certain credits 
or offsets. Sometimes property that was given aw ay  
during life is included in the gross estate at death. 
If a  gift tax  was paid on the lifetime transfer of that
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property, a  credit is allowed against the estate tax. 
This prevents the same piece of property from being 
taxed by both the gift and estate tax.
Table 14. Computation of estate tax.
Taxable estate 
equaling 
(1)
Taxable estate 
not exceeding 
(2)
Tax on amount in 
column (1)
(3)
Rate of tax 
on excess 
over amount 
in column (1)
(4)
(dollars) (dollars) (dollars) (percent)
— 5,000 — 3
5,000 10,000 150 7
10,000 20,000 500 11
20,000 30,000 1,600 14
30,000 40,000 3,000 18
40,000 50,000 4,800 22
50,000 60,000 7,000 25
60,000 . . . 100,000 9,500 28
100,000 . . . 250,000 20,700 30
250,000 . . . 500,000 65,700 32
500,000 . . . 750,000 145,700 35
750,000 . . . 1,000,000 233,200 37
1,000,000 . . . 1,250,000 325,700 39
1,250,000 . . .  1,500,000 423,200 42
1,500,000 . . . 2,000,000 528,200 45
2,000,000 . . . 2,500,000 753,200 49
2,500,000 . . . 3,000,000 998,200 53
3,000,000 . . . 3,500,000 1,263,200 56
3,500,000 . . . 4,000,000 1,543,200 59
4,000,000 . . . 5,000,000 1,838,200 63
5,000,000 . . . 6,000,000 2,468,200 67
6,000,000 . . . 7,000,000 3,138,200 70
7,000,000 . . . 8,000,000 3,838,200 73
8,000,000 . . .  10,000,000 4,568,200 76
10,000,000 . . .  — 6,088,200 77
It often happens that two o r more people die within 
short periods of time of each other and property 
passing from one to another is included in the estate 
of each one. To prevent the estate tax  from striking 
with full force each time, a  credit is allowed in the 
subsequent estates. For example, assume that A died 
leaving his property to B and that A's estate paid an  
estate tax . If B dies within 10 years, B 's estate will 
get a  tax  reducing credit for part of the tax  paid on 
the property at A's death.
Two other credits permit offset against the federal 
estate tax  of some or all of the taxes paid to a  state 
or foreign government. On an estate of any size, 
the State of Iow a will levy an inheritance tax . Part 
of this tax  can be used to reduce the federal estate 
tax . The reduction is pretty small. F or example, on 
a taxable estate of $ 100,000 the federal estate tax  
would be $ 2 0 ,7 0 0  and the credit would be $ 5 6 0 . 
Assuming no other credits, the actual tax  payments 
to the federal government would be $ 2 0 ,1 4 0 .
If a  death tax  was actually paid to a  foreign gov­
ernment on property that is also subject to federal 
estate ta x , the foreign taxes on the property are sub­
tracted from o r credited against the amount of the 
federal estate tax.
Thus, the pattern of computation of the federal
estate tax  is: ( 1) gross estate reduced by ( 2 ) deductions nUi 
and ( 3 )  $ 6 0 ,0 0 0  exemption equals ( 4 )  taxable estate. ( tax 
The tax  on the taxable estate is figured from the tax j libx 
table (table 1 4 ). The tax  so determined is then reduced , for 
by the credits allowed, if any. I  Pro
i ser
IOWA INHERITANCE TAX !
) tabThe State of Iow a also imposes taxes on property . 
passing at death. The prim ary tax  is known as the 
Iow a inheritance tax  and is levied upon the receipt 
of property by each beneficiary. The other Iow a death i  -sJi 
ta x , the so-called Iow a estate tax , serves only to ab- 1 
sorb any unused credit allowed against the federal ]
estate tax . The property subject to the Iow a inheritance i tax 
tax  is sim ilar to that subject to the federal estate tax I up< 
but the rates, exemptions allowed, and method of I tioi 
taxing are somewhat different. j per
The Iow a inheritance ta x  as set out in Chapter 450 Tb 
of the Code of Iow a reaches: I am
( a )  property passing by will or intestacy (except j firs
property permanendy located outside the state); hus
( b )  insurance payable to the decedent's estate (but I tax 
not insurance payable to a  named beneficiary); gjj (nt
( c )  property given aw ay within 3 years before death ' a
if the transfer was made in contemplation of I chi 
death; j pr(
( d ) property given aw ay before death if the trans- \ cen 
feror reserved a  life estate for himself, or if I to 
the use and enjoyment of the property could j of 1 
not be obtained by the recipient until the trans­
feror died;
(e )  property over which the decedent exercised a i t0
power of appointment; ste
(f )  property held in joint tenancy to the extent that f ta> 
the property really originated with o r was j UP 
purchased by the decedent.
In determining the net am ount of the estate subject I 10 
to tax , certain deductions and exemptions are allowed. re 
Deductions are allowed for ( a )  debts due at death,
( b )  certain taxes owed,by the decedent and the estate, j at
( c )  funeral expenses, ( d )  tem porary allowance for a
widow and young children while the estate is being Y  ■ 
settled, (e )  costs and fees of administering or settling ' set 
the estate and (f )  property upon which an inheritance a
tax  had been paid within 2 years prior to the death
of the decedent. This determines die net amount of : re( 
property available for distribution to beneficiaries upon j th<
which the computation of the tax  chargeable to each fog 
beneficiary is based. 1 ad
N ot all property passing at death is taxed. Where (0 
the estate does not exceed $ 1,000, no ta x  is imposed. be 
Property passing to cemetery associations, humane m, 
societies, Iow a nonprofit religious, charitable and edu- | thi
cational organizations, to resident trustees for such / pC
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purposes, and to w ar veterans' organizations is not 
taxed. N or is property taxed if it is left to public 
libraries and art galleries, hospitals, or cities and towns 
for public purposes, if these are within the state. 
Provisions for cemetery care and certain religious 
services m ay be made free of tax .
If a testator leaves property to a  nonprofit chari­
table, religious or educational organization in another 
state or to trustees for such purposes, the transfers 
are not subject to Iow a inheritance tax  if the other 
state does not ta x  transfers by its residents to similar 
organizations in Iowa.
Property left to relatives is taxed, but the rate of 
tax and the amounts that m ay be left tax-free depend 
upon the degree of relationship to the decedent. Exem p­
tions are granted to certain relatives of the decedent 
permitting some property to pass to them free of tax . 
The tax  then falls upon any property received over 
and above the am ount of the exemption. Thus, the 
first $ 4 0 ,0 0 0  of property passing to the surviving 
husband or wife is exempt from the Iow a inheritance 
tax, as is the first $ 1 5 ,0 0 0  passing to each child 
(natural or adopted), the first $ 10,000 passing to 
a parent, and the first $ 5 ,0 0 0  passing to grand­
children or other lineal descendants. T a x  rates on 
property left to people in this group range from 1 per­
cent on the first $ 5 ,0 0 0  above the exempt amount 
to 8 percent on amounts over $ 1 5 0 ,0 0 0  in excess 
of the applicable exemption.
No exemption is allowed for property passing  
to brothers, sisters, sons-in-law, daughters-in-law, or  
stepchildren of the decedent. For these persons, the 
tax rate ranges from 5 percent to 10 percent depending 
upon the am ount of property received. Amounts left 
to all other persons are taxed at rates from 10 percent 
to 15 percent. Property left to nonprofit charitable, 
religious and educational organizations organized in 
other states, o r for such uses in other states, is taxed  
at 10 percent unless the other state has the reciprocal 
exemption mentioned above. The tax  is 15 percent on 
property left to groups organized for profit. Table 15 
sets forth the tax  rates for classes subject to graduated  
rates.
While the Iow a ta x  is imposed upon the person 
receiving the property, the law provides that both 
the recipient and the executor or adm inistrator are  
liable for paym ent of the tax , and the executor or 
administrator is required to deduct the am ount of tax  
(or collect it from the person receiving the property) 
before he transfers the property to the recipient. P ay­
ment is to be made within 18 months of the death of 
the decedent, although there are provisions for post­
poning the paym ent in case of hardship.
Table 15. Iowa inheritance tax rates0
Amount above exemption Tax rate per each bracket
Class 1 - spouse, child, parent, or lineal descendant:
$ to $ 5,000............................................................................ 1 percent
5,000 to 12,500............................................................................ 2 percent
12,500 to 25,000............................................................................ 3 percent
25.000 to 50,000............................................................................ 4 percent
50.000 to 75,000.........................................  5 percent
75.000 to 100,000............................................................................  6 percent
100.000 to 150,000............................................................................ 7 percent
150.000 u p ................................................................................................. 8 percent
Class 2 - sibling, child's spouse, or stepchild:
$ — to S 12,500............................................................................. 5 percent
12,500 to 25,000............................................................................. 6 percent
25.000 to 75,000............................................................................*. 7 percent
75.000 to 100,000.............................................................................  8 percent
100.000 to 150,000.............................................................................  9 percent
150.000 u p .................................................................................................  10 percent
Class 3 - persons not'in class 1 or 2.
$ — to S 50,000................................................................................ 10 percent
50,000 to 100,000............................................................................  12 percent
100,000 u p .............................................................................................. 15 percent
a Code of Iowa (1962) 450.10 as amended in 1965.
FEDERAL GIFT TAX
The federal gift tax  is levied upon transfers by 
gift m ade during life. Complete and outright lifetime 
gifts are taxed in the year made and are not subject 
to the estate tax  at the death of the donor unless 
made in contemplation of death. Sometimes a  transfer 
m ay be a  gift for gift ta x  purposes and still be taxable  
at death because the donor retained certain powers 
or control over the property. In such cases, the gift 
tax  paid is credited against the am ount of the estate 
tax  due to prevent a  double tax.
Gift tax  rates are about three-fourths of the estate 
tax  rates. However, the computations and the exemp­
tions differ so much that the gift tax  on a  transfer 
during life often will be considerably lower than the 
estate tax  on a  transfer of the same am ount of prop­
erty at death.
The gift tax  law allows an annual exclusion from  
taxable gifts of $ 3 ,0 0 0  for each person to whom a  
gift is made. In addition, each taxpayer-giver is 
granted a  lifetime exemption of $ 3 0 ,0 0 0  which he can  
use at any time. Thus, $ 3 ,0 0 0  in gifts can  be made to 
each  beneficiary in each  year without tax , and the 
first $ 3 0 ,0 0 0  in gifts (o v er and above $ 3 ,0 0 0  per 
recipient per y ear) m ay be made free of tax  during 
the taxp ay er's  lifetime.
The characteristic of the gift tax  is its cumulative 
nature. Gifts are taxed according to graduated rates, 
therefore the m ore gifts that a  person has made in
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past years, the higher the tax  rate will be on gifts 
m ade during the current year. The gift tax  is collected 
annually, so to figure the tax  for any year, it is nec­
essary to know the am ount of gifts made in prior 
years. The gifts of the current year are added to all 
gifts m ade in previous years (since 1 9 3 2 )  to deter­
mine the rate of tax  for this year's gifts, which are  
considered to be on the top of the pile. The method 
of computation is this:
( a )  A tax  is figured on all the taxable gifts made 
from 1 9 3 2  to the end of the current year. ( See 
table 1 6 .)
Table 16. Federal gilt tax rates.0
Tax on excess
(A) (B) Tax on amount up to amount
Taxable gifts Taxable gifts in column in column
amounting to not exceeding (A) (B)
* —  .....................$ 5,000 i  —  2 1/4 percent
5,000   10,000 112.50 5 1/4 percent
10.000 ..................... 20,000 375 8 1/4 percent
20.000 ..................... 30,000 1,200 10 1/2 percent
30.000 ..................... 40,000 2,250 13 1/2 percent
40.000 ..................... 50,000 3,600 16 1/2 percent
50.000 ..................... 60,000 5,250 18 3/4 percent
60.000 ..................... 100,000 7,125 21 percent
100.000 ..................... 250,000 15,525 22 1/2 percent
250.000 ..................... 500,000 49,275 24 percent
500.000 ..................... 750,000 109,275 26 1/4 percent
a Internal Revenue Code, 1954. Section 2502.
( b )  A tax  is figured on all the taxable gifts made 
from 1 9 3 2  to the beginning of the current year. 
(See table 1 6 .)
( c )  The difference is the tax  due on the taxable  
gifts made during the current year.
"T axab le gifts" means the aggregate of the gifts 
made in each year less ( a )  the exclusions allowed 
each y ear for each recipient, (b )  the am ount of any  
gift made to a  charitable, religious or educational 
organization—the charitable deduction, ( c )  half of 
any gift made to a  spouse after April 2 , 1 9 4 8 —the 
m arital deduction, and (d )  the lifetime exemption of 
$ 3 0 ,0 0 0 .
Two 1 9 4 8  additions to the gift tax  law resulted in 
a  special gift tax  benefit to married persons. These are  
so-called "split gift" and "m arital deduction" pro­
visions.
Split gifts. If a  m arried person makes a  gift to 
someone other than his or her spouse, the gift m ay be 
treated as given half by the donor and half by the 
spouse. This m ay be done even though only one of 
them owned the money or property given. It means 
that parents who have made no previous gifts could 
make gifts up to $ 6 0 ,0 0 0  free of tax  by using the 
$ 3 0 ,0 0 0  exemption of the husband and the $ 3 0 ,0 0 0  
exemption of the wife. In addition, $ 6 ,0 0 0  per year 
given to each beneficiary would be free of gift tax ,
because each spouse is entitled to a  $ 3 ,0 0 0  exclusion 
for each beneficiary each year. F or exam ple, if a 
husband who had never made any substantial gifts 
gave $ 2 5 ,0 0 0  to each  of his four children, the gift 
ta x  would be $ 6 ,7 5 0 . If his wife, who had never made 
any substantial gifts, agreed to treat the gifts as 
"split gifts"—as if he gave $ 5 0 ,0 0 0  and she gave 
$ 5 0 ,0 0 0 —the tax  on each would be $ 2 7 0 , a  total of 
$ 5 4 0 .
M arital deduction. The gift tax  m arital deduction 
is sim ilar to the estate tax  m arital deduction. It simply 
means that half of the gift from  one spouse to the other 
is tax-free. The $ 3 0 ,0 0 0  exemption and the $3,000  
annual exclusion can  still be applied to offset the 
half of the gift to the spouse that is subject to tax. 
F or exam ple, if a  single m an, who had made no 
previous gifts, gave someone $ 100,000, the gift tax 
would norm ally be about $ 8 ,6 0 0 . If a  m arried man 
gave $ 100,000 to his wife, and claimed the marital 
deduction, the gift ta x  would be about $ 9 5 0 .
There are rather technical rules that apply to 
the operation of the gift ta x , particularly in connection 
with the reality of a  purported gift and in connection 
with the use of the split gift and m arital deduction 
provisions that are disregarded in this discussion. 
They should be discussed with a  lawyer.
The person who made the gifts is liable for the 
ta x  for the year in which taxable gifts were made. 
Gift ta x  returns are required of the taxpayer for each 
y ear in which he makes any gifts in excess of $ 3,000. 
Such returns are filed on or before April 15 of the 
following year. If the giver does not file a  return 
and pay the tax , the recipient will be responsible for 
paym ent, and the property given will be subject to 
a lien for the taxes due.
The federal gift tax  is found in Chapter 12 of the 
Internal Revenue Code of 1 9 5 4 .
TAX-SAVING FEATURES OF FARM 
TRANSFER PLANS
T a x  saving is legitimate and proper. A taxpayer 
always has the right to arran ge his affairs to obtain 
the benefit of all special tax  provisions and to minimize 
his taxes by an honest and fair plan of farm  operation 
or distribution. The farm  owner has a  duty to his 
government to bear his proper share of taxes, but he 
is also responsible to his wife, children and heirs to 
pay no m ore than is due. Thus the tax  aspects of each 
farm  plan are im portant considerations.
It is not true that the smaller farm  operator is 
unconcerned with tax  matters. Even though his estate 
m ay not be large enough to be subject to a  federal 
estate tax , he cannot afford to ignore the effects of 
federal and state income taxes and the Iow a inherit-
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ance tax . In fact, the smaller farm er often has greater 
need for tax  advice because unnecessary taxes will 
reduce the limited property available for distribution. 
Very small estates can be subject to inheritance taxes. 
Everyone is concerned with income taxes.
Since each farm  estate represents a  problem peculiar 
to the family and the property available, specific 
advice should always be obtained. However, it is 
well to be aw are of the general lines of tax  planning 
and tax  saving.
Federal estate tax planning. Generally, the usual 
methods of saving federal estate taxes are these, or 
some combination or variation  of them:
( a )  Use of lifetime gifts to cut down the amount 
of property owned at death, since taxes on lifetime 
gifts will usually be less than estate taxes on gifts 
at death.
(b )  Use of the m arital deduction to pass property  
to a surviving spouse free of estate tax . The property  
that passes to the spouse will be taxed in her estate 
at her death, but under the estate ta x  system, the tax  
on property divided into two piles is less than the 
tax would be on the property in one pile. T oo, each 
is entitled to the full exemption allowed at death. In 
addition the spouse might later give the property aw ay, 
thereby cutting down her subsequent estate tax . Al­
though reference is generally made to a  surviving 
wife, the same thoughts apply to a  surviving husband.
A well-organized family farm-transfer plan would 
combine the use of gifts and the m arital deductions. 
Of course, much information must be obtained about 
the property of each spouse to insure that it qualifies 
for die m arital deduction and to avoid creating unequal 
piles that will add taxes rather than save them. M any  
Iowa farm ers have wills that do not give them the 
advantage of the m arital deduction. M any insurance 
policies now held do not qualify for the m arital deduc­
tion. These should be re-examined without delay.
(c )  U se of a  life estate to one generation followed 
by a remainder in the next generation can result in 
granting the use of the property to one generation  
for life without a  tax  at thè death of the life tenant. 
This skips the tax  that would have been paid if the 
property had been transferred outright to one genera­
tion and then transferred again  to the next generation. 
This method of transfer will not permit the benefit of 
the m arital deduction, so an exam ination must be 
made to determine which plan is most advantageous.
Sometimes a  combination will work out—for ex­
ample, half the estate goes to the spouse outright 
to obtain the full benefit of the m arital deduction and 
the other half goes to the spouse for life, remainder 
to the children, to obtain the advantage of this prin­
ciple. T oo, the life estate provisions must be carefully 
worded or it m ay happen that the life tenant has so
much power or control over the property that he or  
she will be considered as owning the whole interest 
and be taxed upon it at death.
These principles are ones that apply very gen­
erally, and most tax  plans will consider them. M any  
additional tax-saving thoughts will be applicable to 
particular plans or estates. These will v a ry  all the 
way from using charitable foundations to take ad­
vantage of the charitable deduction to having a  wife 
own the insurance on the life of her husband to keep 
the insurance free of ta x  on the husband's death. 
There is no set pattern or standard. T a x  planning 
is the prospective application of a  detailed ta x  law to 
a  particular farm  family plan.
Iow a inheritance tax planning. Methods of saving  
taxes v ary  somewhat under the inheritance tax . There 
is no m arital deduction allowed as in the federal 
estate tax . In some cases inheritance tax  savings 
go hand in hand with estate tax  savings. In other 
cases they differ and m ay even conflict, m aking it 
necessary to consider the effect of both taxes upon 
any plan. The m ajor lines of inheritance tax  saving  
are these:
( a )  U se of lifetime gifts. This parallels the federal 
ta x  principle. Iow a has no tax  on lifetime gifts. A 
complete and outright gift made during life without 
strings o r reservations will remove that property  
from inheritance taxation.
( b )  U se of the life estate and remainder. This is 
the sam e principle as in the federal ta x , but it, too, 
conflicts with the use of the m arital deduction for 
federal taxes.
( c )  U se of insurance payable to a  named bene­
ficiary rather than to the estate of the decedent. Such 
insurance is not taxed by Iow a, but is taxed by the 
federal government. This is particularly important 
to smaller estates.
( d )  U se of exemptions and different rates permitted 
to recipients of varying degrees of relationship. For  
example, assume that a  father wanted to leave $ 4 0 ,0 0 0  
worth of property to a  son and his family. If he left 
half to the son and half to the son's wife, the son 
would have an exemption of $ 1 5 ,0 0 0  and be taxed  
at 1 percent on $ 5 ,0 0 0 . The daughter-in-law would 
have no exemption and be taxed at 5  percent on 
$ 1 2 ,5 0 0  and 6 percent on the balance. However, if 
the bequest was made half to the son and half to his 
two children, only $ 1 5 ,0 0 0  would be taxed at 1 
percent. Or it might happen that a  m an wanted to 
leave property to his wife's two grandchildren by a  
form er m arriage. N o exemption is allowed for "step- 
grandchildren" and the rate of tax  begins at 10 per­
cent. If he left the property to his wife and let her 
leave it to her own descendants, the over-all ta x  cost 
would be less because of the availability of exemptions
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and lower tax  rates for spouses and blood relatives. 
Even though a  tax  was levied at both deaths, the com ­
bined taxes would be less on a  bequest under $ 3 0 0 ,0 0 0 .
A CASE STUDY IN TAX PLANNING
A few examples will serve to show how some of 
these principles might be worked out in a  hypothetical 
case.
Assume that a  farm  operator has a  wife about 
6 0  years old and two sons over 2 1 . He has an estate 
of $200,000, and he expects to own about the same 
am ount at death. His wife has no substantial property  
in her own name. He wants to leave all his property  
to his wife and sons, and his wife would leave what­
ever she had at death to the sons.
In planning this estate, the lawyer would have to 
consider all the possible contingencies including the 
order of death of the family members and ultimate 
beneficiaries such as daughters-in-law and grand­
children. However, for this illustration assume that 
the farm  owner will die first leaving his wife and sons 
surviving. On these limited facts, he has several ways 
of achieving his purpose with varying tax  results.
Plan I
If the farm  owner left a  life estate to his wife, 
remainder to the sons, he would be allowed an exemp­
tion of $ 6 0 ,0 0 0  and owe a  federal estate tax  of at 
least $ 3 1 ,5 0 0 . N o m arital deduction is allowed for 
the life estate to the wife. The Iow a inheritance tax , 
allowing an exemption of $ 4 0 ,0 0 0  to the widow and 
$ 1 5 ,0 0 0  to each son, would total approxim ately  
$ 2 ,6 0 0 . N o tax  would be due at the wife's death. The 
over-all tax  cost on the transfer of the property from  
father and mother to sons would be $ 34,100.
Plan II
If he left all the property to his wife outright, 
the m arital deduction (disregarding debts, expenses, 
etc.) would be $ 100,000, the exemption $ 6 0 ,0 0 0 ,  
leaving a  net estate of $ 4 0 ,0 0 0  upon which a  federal 
estate tax  of $ 4 ,8 0 0  would be due. The Iow a inherit­
ance tax  would be around $ 8 ,2 4 0 . However, when the 
wife died, leaving the property to the sons, her estate 
would be taxed, this time without a  m arital deduction. 
H er federal estate tax  would be $ 2 7 ,7 3 0  and the Iow a 
inheritance tax  would, be about $ 6 ,2 0 0 . The over-all 
tax  would be $ 4 6 ,9 7 0 .
Plan III
If he combined the methods of Plan I and Plan II, 
dividing the estate into two parts, half passing outright 
to the wife to qualify for the m arital deduction and half 
passing to the wife for life, remainder to the sons, the
husband's federal tax  would be $ 4 ,8 0 0  and the Iowa 
tax  about $ 4 ,5 5 0 . U pon the wife's death, the federal 
tax  would be $ 4 ,8 0 0  and the Iow a ta x  $ 1 ,9 5 0 . The 
over-all tax  cost would be $ 1 6 ,1 0 0 .
Plan IV
If he divided the property, half to the wife outright 
and half to the sons outright, he would qualify for 
the m arital deduction and owe the sam e federal estate 
tax  of $ 4 ,8 0 0 , but his Iow a tax  would drop to $3,830. 
On the wife's death, with her estate left to the sons, 
there would be a  federal tax  of $ 4 ,8 0 0  and an Iowa 
tax  of $ 1 ,9 5 0 . The over-all tax  cost of this plan is 
thus $ 1 5 ,3 8 0 .
Four methods of distributing property to a wife 
and two sons, providing for the wife for her life and 
ultimately placing the total property in hands of the 
sons, result in death tax  costs that range from a  low 
of $ 1 5 ,3 8 0  to a  high of $ 4 6 ,9 7 0 . F or purposes of 
these exam ples, debts due, costs and expenses of settling 
the estate were disregarded. Federal tax  figures were 
adjusted for credit for state taxes paid, wherever 
allowed. Some rounding off of numbers was practiced, 
and it was assumed that estate taxes were paid from 
that part of the estate not passing to the wife.
There m ay be m any reasons for selecting one 
method of transferring property over another. It is 
true that a  plan should never be selected solely for 
tax  reasons without full consideration of the family 
needs and characteristics. Nevertheless, it is abun­
dantly clear that the tax  cost is a  matter of concern 
in family farm  planning. In this simple illustration 
of one small part of the planning process, decision 
must be made whether the tax  cost is to be under 8 
percent of the total estate or over 2 3  percent. Perhaps 
the real question is this: Are there compelling family 
reasons for the additional cost of nearly $20,000 for 
Plan I or of over $ 3 0 ,0 0 0  for Plan II over Plans III 
o r IV P
Incom e taxes. Further analysis might be made of 
this family to determine the best income tax  plan. It 
might be that the income tax  results would warrant 
a plan different from any of these, but considering 
only these it is clear that income tax  costs will be a 
factor in choice of plan. In three of these plans, 
( 1) where the wife has all for life, ( 2 ) where the 
wife has all outright and ( 3 )  where the wife has 
half outright and half for life, all the income will be 
taxed to her as a  single taxpayer. Only in the last 
plan, half to the wife and half to the sons, is the 
income split am ong several taxpayers, thus resulting 
in an over-all income tax  reduction while widow and 
sons are alive. Of course, income tax  savings could 
be worked out on top of the other distribution plans,
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Dwa f°r example, by a  lease or a  partnership between 
M  i mother and sons during her life, thereby effecting
The ?  an income sV^ iL
j Using tax-free gifts. Continuing with the hypo- 
I thetical example*, it would be possible to reduce both 
V income, estate and inheritance taxes further by means 
of planned gifts during life. During the lifetime of 
ight a  the husband and father, he could use the "split gift" 
for V provisions to transfer $ 7 2 ,0 0 0  worth of property to 
¡tate , the sons in a  single year free of tax . He would use 
130. | his $ 3 0 ,0 0 0  exemption, his wife's $ 3 0 ,0 0 0  exemp- 
^ns, i tion and four $ 3 ,0 0 0  exclusions since the transfer 
owa | iS treated as half given by the husband and half by 
n is I the wife. Thereafter $ 6 ,0 0 0  could be transferred to 
\ each son free of tax  in each year, 
wife s Assuming that he made a  gift of $ 7 2 ,0 0 0 , repre- 
and ! senting an undivided share of the farm , two lines of 
foe | tax savings appear. The over-all fam ily income tax  
low is reduced, because the income from the sons' share 
s °f I of the property is taxed to them. Presumably if the 
ling Y major asset was a  farm  and the sons received an  
vere j interest in it by gift, father and sons would have  
-ver I formed a  partnership to operate it, spreading the in- 
cefo | Come according to the land now owned by each and 
rom ; the amount of labor, m achinery, livestock, etc., each 
| contributed.
one % Beyond that, consider the results at death. The farm
[t is j owner would have an estate of $ 1 2 8 ,0 0 0  at death, if 
for J ije had given aw ay $ 7 2 ,0 0 0 . If he left half or more 
oily j than half outright to his wife, the federal estate tax  
>un- j would am ount to no m ore than $ 1 2 0 . The tax  would 
:ern I be zero if he had reduced his estate to $ 120,000 and 
tion j qualified for the m axim um  m arital deduction. The 
¡ion #  federal tax  on the wife's death would range from  
-r 8 j $120 to $9,000, depending upon whether the husband  
aps I left half or all to the wife. Iow a inheritance taxes at 
oily the husband's death would range from $ 5 4 5  to $ 3 ,6 0 5  
for I on the wife's share and from  $ 6 7 0  to none on the sons' 
HI j share, again  depending upon whether all went to the 
k  wife or part to the wife and part to sons. Iow a taxes 
2 of } at the wife's death, when she left the property to the 
u It j sons, would range from $ 6 7 0  if she received half the 
ant T estate of her husband to $ 3 ,0 7 0  if she received all. 
•ing ' Thus if the farm  owner with an estate of $ 2 0 0 ,0 0 0  
>e a | had given $ 7 2 ,0 0 0  to his sons during life, and by will 
ins, y  at death transferred half of the rest to his wife and 
foe t half to his sons, and the wife left her estate to the sons, 
has | the federal estate ta^ burden at his death would have  
be Y been $ 1 2 0  and at the wife's death $ 1 2 0 . The Iowa 
last ' inheritance tax  cost at his death would have been 
foe J $1,215 and at her death $ 6 7 0 . Thus considered 
ing t  planning, using the split gift, the m arital deduction 
ind i and full Iow a exemptions, results in a  total tax  on 
uld J both deaths of $ 2 ,1 2 5 . In a  prior example, seeking 
ms, 2 similar objectives, the sam e taxes on the sam e property
amounted to $ 4 6 ,9 7 0 . The $ 2 ,1 2 5  tax  could be reduced 
further by additional lifetime gifts to the sons by 
husband and wife. In fact, a  sound plan would provide 
for re-exam ination after the husband's death to deter­
mine how the wife should handle property thereafter 
and whether she should then make gifts.
The foregoing are mere examples. In an actual 
situation the figures will v a ry  somewhat because 
technical details have been disregarded for purposes of 
illustration. The examples consider only the tax  aspects 
without reference to the advisability of the distribution 
from the standpoint of the farm  and the family. It is 
hardly necessary to say  that a  good plan must find 
the balance between the desires of the farm  owner and 
possible tax  savings.
EFFECT OF INCOME TAXES 
ON PLANNING
Estate and inheritance taxes fall once in each lifetime, 
and the gift tax  only in years when gifts are made, 
but the income tax  is an annual affair. So it is im por­
tant to include in any plan an analysis of the effect 
of the income tax  upon the family unit during the 
lives of all parties and upon spouse, children and heirs 
after the farm  owner's death. While detailed considera­
tion of the income tax  aspects of planning farm  distri­
butions is beyond the scope of this bulletin, the fol­
lowing illustrations will point ‘up the importance of 
an income tax  analysis. Sometimes income tax  con­
siderations fall into line with other tax-saving devices, 
sometimes they are in conflict with them.
Incom e spreading. One of the common ways to 
save family income taxes is to spread income am ong  
the family members. This principle goes hand in hand  
with the use of lifetime gifts to save estate and inherit­
ance taxes. Since income from property is generally 
taxed to the owner of the property, the distribution of 
farm  property am ong the family members serves to 
spread the income and the burden of the income tax. 
For example, if a  family farm  operation produced 
around $ 1 6 ,0 0 0  of taxable income and fell into the 
2 8  percent income tax  bracket, 2 8  cents of each dollar 
between $ 1 6 ,0 0 0  and $20,000 would go into federal 
income taxes. If that income really belonged to several 
members of the family, the portion of each of those 
dollars going to pay taxes could be cut to 14 cents 
or even less.
Some of the splitting is already done for the ta x ­
payer by the joint return provisions and the special 
rate for a  "head of a  household," but it is still ad­
visable to examine the family situation to see if un­
necessary taxes are paid because income is piled in 
one person's hands rather than being shared by 
several persons. T oo, if income is properly shared,
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exemptions and deductions are available to members 
of the group that m ay not be available to one person, 
which leads to a  lower over-all tax  burden. Similar 
principles apply to Iow a income taxes.
Im proper allocation of income or sham  schemes 
to " split" income inevitably lead to trouble with the 
tax  authorities. Such things are wrong and costly. 
However, where there is a  real distribution of the 
ownership of property am ong family members or 
real contribution of labor, money or property to 
the farm  operation, the income m ay be fairly allocated  
to each .person according to his ownership or con­
tribution. The true family farm  partnership is a  com ­
mon example.
Gain on sale after g ift or death. Another very  
im portant income tax  factor m ay be in conflict with 
estate and inheritance tax  savings that result from  
gifts of property during life. This concerns the method 
of determining gain on the sale of property. Whenever 
property is sold, the gain is measured by the difference 
between the amount received for the property from the 
buyer and the tax  "basis" of the seller. In the usual 
case, the so-called "basis" is the taxpayer's cost 
of the property less the depreciation. But when property  
is obtained from someone else without payment for it, 
a  different basis is used.
When property is received as a  lifetime gift, the 
donee takes as the basis of the property the original 
cost of the property to the donor, plus any gift tax  
paid, less the depreciation in the hands of the donee 
and the donor. Assume that a  father bought a  farm  
for $20,000 when the m arket was low and gave it 
to his son when it was worth $ 4 0 ,0 0 0 . If the son 
later sold the farm  for $ 6 0 ,0 0 0 , his income tax  gain  
would be the difference between the father's cost less 
all depreciation and the $ 6 0 ,0 0 0 . If the father had  
taken $2,000 depreciation on the buildings while he 
owned the farm  and the son had taken $ 3,000 de­
preciation while he owned it, the basis of the farm  
would be $ 1 5 ,0 0 0  ( $ 2 0 ,0 0 0  cost minus $ 5 ,0 0 0  depre­
ciation). The gain on the sale would be $ 4 5 ,0 0 0  
( $ 6 0 ,0 0 0  sale price minus $ 1 5 ,0 0 0  basis). If the 
capital gains tax  applied as it probably would here, 
the m axim um  income tax  would be $ 1 1 ,2 5 0  (2 5 -  
percent of the total taxable gain), and if the seller 
were in only the 25-percent bracket, the tax  under 
the alternate computation would be only half of that 
amount (50-percent of the taxable gain taxed at 
taxpayer's ordinary rate). If the property so trans­
ferred was not entitled to capital gain treatment, 
the gain would be taxed at ordinary income tax  rates.
Contrast the situation in which the father did not 
make a  gift during his life, but left the farm  to the 
son by will at his death. Assume that the farm  was 
worth $ 6 0 ,0 0 0  when the father died and that the son
sold it for $ 6 0 ,0 0 0 . There would be little o r no income 1 
tax . The tax  basis for figuring gain on the sale of j 
property received by will or inheritance is the fair w. 
m arket value of the property at the date of death or * 
alternate valuation date 1 year after death. Thus, | 
the son computes the gain at $0 ($ 6 0 ,0 0 0  sale price j  
minus $ 6 0 ,0 0 0  basis). If the son had used the property 
for awhile and had taken depreciation of $ 3,000, j 
the basis would be $ 5 7 ,0 0 0  ($ 6 0 ,0 0 0  value at death 
minus $ 3 ,0 0 0  depreciation). If he then sold the farm 
the gain would be $ 3 ,0 0 0  ($ 6 0 ,0 0 0  sale price minus I 
$ 5 7 ,0 0 0  basis). 1
Thus, in a  period of rising values, income tax 
considerations tend to offset gift tax  savings and may j 
lead to a  decision that property should be passed a  
through the estate rather than through gifts during [ 
life. In this example, the father's estate for estate tax \ 
purposes would have to be about $ 1 3 0 ,0 0 0  or more j 
before the estate tax  would offset the capital gains tax 
on the sale of the farm  if it had been given away j 
during life. If the m arital deduction was used, the estate 7  
could be much greater before the estate tax  would offset 
the income tax . U nder the Iow a inheritance tax , much j 
depends upon the particular exemptions and rates. I 
However, in this exam ple the estate would have to be 
over $200,000 to offset the income tax . |
D epreciation allowed. The income tax  has important yt 
effects even though no sale of the property is con­
templated. The tax  basis not only fixes the gain on a j 
sale but also determines the am ount of depreciation *j 
allowed. This is of vital importance to each year's 
income tax  return. In the first example where the 
father gave aw ay during his fife a  farm  that had i 
cost him $20,000, if the buildings cost $ 10,000, that 
is the total am ount allowable for depreciation. The * 
father would take depreciation while he owned the I 
property and the son while he owned it, but the total 4 
depreciation on the original buildings could not exceed 
$ 1 0 ,0 0 0 . This is true even though the value of the 1 
farm  increased substantially. The father's basis was 4 
his original cost. The spn, when he received the proper- * 
ty by gift, took over the father's remaining basis and I 
that was all he had to depreciate.
On the other hand, when property is acquired at 
death, the basis is the fair market value at the time 
of death. In the example above, where the farm  was 
transferred by will and was worth $ 6 0 ,0 0 0  atthe death j 
of the father, the son would have a  tax  basis of L 
$ 6 0 ,0 0 0 . If the buildings were valued at $ 30 ,000 , 
the son could depreciate the entire $ 3 0 ,0 0 0  over the I 
life of the buildings. Since depreciation is a  deduction j 
against ordinary income over a  period of years, a 
large estate or inheritance ta x  saving is needed to I
offset the loss of a  higher depreciation deduction. j| 
T ax-saving considerations are too often limited
to c 
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come ' to death taxes. Successful ta x  analysis must integrate 
lle of I income, gift and death taxes. As suggested above, a  
; fair h m ay cost m ore in income taxes than it saves in 
if1 or j estate taxes. There is also the gift tax  cost to be con- 
hus> I  gidered against the income and estate tax  saving of 
Price | a suggested plan.
qqq" j Even if there is no possibility of a  gift o r an estate 
leath Y or inlieritance tax  falling due because there is not 
faiaft ! enough property to be taxed, the income ta x  basis 
Linus i should be considered. When property is transferred  
4 at death and is given the highest reasonable value, 
tax a subsequent income tax  advantage accrues to the 
may ] recipient of the property from a  high basis for sale 
ssed V and depreciation.
ring | Not only the tax  laws on the statute books but 
1 tax J the facts must be considered. F or example, the dis- 
nore I cussion above has been in terms of property that 
tax j has risen in value. W here property has gone down 
way l in value or where the value has remained relatively
si,ate I stable, the income tax  aspects are still important, 
inset
mch j
"b e  I Fundamentals o
but the planner m ay reach different results and con­
clusions.
Of course, no general rules can solve specific prob­
lems; each farm  plan must be studied as a  distinct 
and separate entity to decide how the income tax  
reacts with the gift, estate and inheritance tax  for 
the particular farm  and farm  family.
These are some of the considerations of ta x  law and 
some of the tax-saving principles that might be con­
sidered in any farm  distribution plan. T a x  saving  
alone rarely will be the basis of an adequate plan. It 
will usually be necessary to weigh very carefully the 
desires and composition of the family against taxes 
saved. It m ay be that a  plan that saves taxes does 
not accomplish the farm  owner's real desires. A sound 
plan must harm onize all of these. N o farm  distribution 
plan should be worked out without the aid of a  good  
ta x  adviser, and every plan should be re-examined 
periodically in the light of changes in the tax  laws as 
well as changes in family composition, financial re­
sources and family objectives.
: Estate Planning
tant yt No effort has been made in the general discussion 
con- of planning problems to separate land from other 
>n a j property necessary in a  " going concern" farm . How- 
tion ever, farm  transfer planning must recognize that per- 
ar's sonal property of considerable value is involved in 
the any arrangem ent worked out by parents and children, 
had j The land, however, is the m ajor factor, and its distri- 
that h bution should be determined first. Then, other property 
The 1 will usually fall into the plan without great difficulty, 
the j and supplemental arrangem ents can provide for its 
otal 4  distribution.
:eed | No sound plan can be worked out without very  
the I careful analysis of the farm  property, the family 
was 4 needs, the family desires, the future of the farm  and 
per- ) the abilities of the younger generation. The legal 
and | problems and ta x  problems are often difficult, re- 
"| quiring much study. F arm  people have always 
1 at 1 realized the importance of planning farm  operations,
ime i but only recently have they considered the importance
was 4  of planning the future distribution of the operating  
;ath farm.
s of i Every situation is a  distinct problem that should 
»00, j be discussed in detail with a  lawyer. Let him call in 
the I the banker, the insurance agent and other specialists, 
ion j if necessary, so that the best possible plan can be 
s, a Y worked out to reach these results:
1 to ( 1) Lifetime security for the surviving spouse,
ion. J ( 2 ) Retention of the farm  as an economic operating  
ited Y f  unit for the family and the community,
( 3 )  F air and equitable treatment of all children 
and heirs,
( 4 )  All to be achieved at the lowest cost (taxes, 
probate, estate fees) to insure that the next 
generation receives as much as possible of the 
parents' estate.
SOME RULES TO CONSIDER
Growing out of studies and discussions with farm  
parents, their children and their lawyers, are 13 general 
rules which will prove helpful in working out farm  
property transfer problems within a  family. Obviously 
each family has different problems to be worked out. 
Therefore, no one set of rules m ay be expected to 
apply equally well to all problems. E ach  family will 
need to adapt the rules to fit its own particular situation 
and objectives. Keeping these qualifications in mind, 
the following rules should help farm  parents and their 
children in planning for the distribution of farm  
property within the family.
1. Study possib le arrangements. Study carefully 
various arrangem ents for carrying out specific ob­
jectives in light of particular situations. Some of these 
are discussed in this bulletin.
2 . Discuss plans with fam ily. Get members of the 
family together and discuss with them the arran ge­
ments you make so each member will know what to 
expect and what to plan for. Unfortunately, m any  
families are reluctant to discuss farm  property transfer
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arrangem ents. But in most instances this reluctance 
can and should be overcom e in the best interests of 
the entire family. The prim ary responsibility probably  
rests on the father to initiate plans and discussions. 
However, the mother shares the responsibility of 
planning the descent of farm  property for the benefit 
of herself and the children.
3 . Protect parents. In arranging for the transfer 
of farm  property to children, parents should make 
sure that both of them o r the survivor will have a  
comfortable home and sufficient income for their 
rem aining years.
4 . Safeguard remaining child. Provisions should 
be m ade to insure the son o r daughter remaining  
on the home farm  full compensation for improvements 
m ade on the farm  and in the home.
5 . Provide equitable treatment. Planning should 
provide for equitable rather than equal treatment of 
children. Because of special contributions of certain 
children to the parents o r farm , they should receive 
a  proportionately larger share of the farm  property. 
Because of special contributions of parents to certain 
children, the share of property might be reduced pro­
portionately. In instances where some child o r children 
have contributed m ore to the parents o r farm  than  
other children, o r where parents have already con­
tributed m ore to some child o r children than others, 
it is well to remember that an equitable share is seldom  
an equal share o r that an equal share is seldom an  
equitable share.
6. A void excessive debts. Farm  property transfer 
arrangem ents should avoid saddling the child or  
children taking over the home farm  with excessive 
debts incurred in paying off other heirs. This problem  
is particularly serious when estates are setded during 
a  period of high land prices.
7 . M aintain a going concern. T ry  to preserve the 
home farm  as a  productive unit and going concern. 
Provide for continuity in farm  operations in bridging 
the gap between generations. Too often, estate setde- 
ment dispersal sales or farm  segmentation breaks up 
the farm  and the livestock herds, poultry flocks and 
farming systems that have been built up over many  
years.
8. Build transfer foundations. Build the father and 
son farm  operating agreement upon sound farm  
property transfer foundations. The most satisfactory  
father and son farm  operating agreement m ay end 
disastrously with the death of the father unless farm  
property transfer arrangem ents have been worked out 
considering the interests of the mother, the son and 
other members of the family.
9 . Insure liquidity at death. The setdement of an  
estate requires some free cash. Debts must be paid.
▼
T axes are due. There will be probate and other I  ^
expenses. If cash o r readily salable assets are not | P^ a: 
avadable, other property m ay have to be sold, perhaps i  t0(*: 
at a  loss. Sometimes a  farm  is lost to the family j arr 
members because no other property was available. 1 f$| 
The distribution plan must include an estimate of the f  re(T 
cash that will be avadable without interfering with 
the operating needs of the farm . Life insurance is a 1 
good w ay to provide a  cash reserve fund at death, "f
10. Obtain competent advice. The local banker, [ 1  
the insurance m an, the farm  appraiser, the farm ! 
managem ent specialist and other experts are available 1 
to the farm  owner. It is im portant to obtain expert 
advice on particular phases of the distribution plan.
11. K eep plans up to date. Farm  property changes f 
in value. Fam dy composition also changes over the \ \ 
years, as do the laws, and particularly the tax  laws. J 
Therefore, property transfer plans should be examined j 
from time to time to keep them up-to-date with changing 
conditions.
12. Understand the results o f  not planning. Farm ') 
owners should be sure that they know the results that j 1> 
will follow from fadure to work out a  farm  transfer I 
plan. Absence of a  plan wdl affect the famdy, the 1 2' 
tax  burden and the method of transfer of the estate. \ 3. 
These things should be realized by every farm  owner. J
13 . Consult a  lawyer. The Iow a law of descent I 4- 
and distribution of farm  property has been oudined
as p art of this budetin. This outline indicates how J  5 
•the famdy property wdl be distributed if the parents | 
make no plans for distributing their property. It 
also oudines some of the legal and ta x  framework 6. 
within which people m ay work out transfer plans | 
designed to achieve the objectives they m ay have in -  
mind. E ach  individual situation varies with famdy g 
composition, kind and value of property and ob- j 
jectives to be achieved. This necessitates variation, *1 9. 
exception o r qualification in the legal means that may 1 
be used. The experience of the lawyer in planning ^  
for others is invaluable in working out the total j  u 
plan. The execution of, the detads, the application of ’ 
the law to the particular facts, the fashioning of the j 12. 
legal tools and the drafting of the instruments is the j 
practice of law. ' 13
FROM PLANS TO ACTION 1 4
j 15.
Satisfactory farm  property transfers are subject to 1 
the m any hum an emotions and sentiments that attach 7 16. 
themselves to famdy relationships. Families m ay not 
like to make plans in anticipation of death. Prospec- I ^ 
tive heirs m ay be reluctant to raise questions of estate ^ 
planning with their parents. In addition, farm  parents 18. 
m ay not be fam diar with the opportunities available J 
to them. \ 19.
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\ For these reasons farm  owners are inclined to delay 
j plans for the distribution of their farm  property. But 
i today's swift-mOving events demand that farm  property  
> arrangements—the institutional basis of American agri- 
] culture—be kept sound and continuous. This, in turn, 
f  requires farm  families to give serious study to farm
m
cV
transfer arrangem ents to fit their particular objectives 
and situations. This study should be followed by 
prompt and effective plans and action for carrying  
out these family decisions. This action is demanded 
for the future well-being of the family, the farm  and 
the community.
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APPENDIX A. SELECTED PRO VISIO N S O F IOW A LAW RELATING TO WILLS
SEC. 264. Disposal of property by will. Subject to the rights of the 
surviving spouse to elect to take against the will as provided by section 
two hundred thirty-six (236), any person of full age and sound mind 
may dispose by will of all his property, except sufficient to pay the debts 
and charges against his estate.
SEC. 265. Procedure prescribed by will. When the interestsof creditors 
will not thereby be prejudiced, a testator may prescribe the entire manner 
in which his estate shall be administered, and, also, the manner in which 
his affairs shall be conducted until his estate is finally settled.
SEC. 267. Children bom or adopted after execution of will. When 
a testator fails to provide in his will for any of his children born to or 
adopted by him after the making of his last will, such child, whether 
bom before or after the testator's death, shall receive a share in the estate 
of the testator equal in value to that which he would have received if the 
testator had died intestate, unless it appears from the will that such 
omission was intentional.
SEC. 279. Formal execution. All wills and codicils, except as provided 
in section two hundred eighty-three (283), to be valid, must be in writing, 
signed by the testator, or by some person in his presence and by his 
express direction writing his name thereto, and declared by the testator 
to be his will, and witnessed, at his request, by two competent persons
who signed as witnesses in the presence of the testator and in the presence 
of each other; provided, however, that the validity of the execution of 
any will or instrument which was executed prior to the effective date of 
this Code shall be determined by the law in effect immediately prior to 
the effective date of this Code.
SEC. 284. Revocation—cancellation—revival. A will can be revoked 
in whole or in part only by being canceled or destroyed by the act or 
direction of the testator, with the intention of revoking it, or by the execu­
tion of a subsequent will. When done by cancellation, the revocation must 
be witnessed in the same manner as the making of a new will. No will, 
nor any part thereof, which shall be in any manner revoked, or which 
shall be or become invalid, can be revived otherwise than by a re- 
execution thereof, or by the execution of another will or codicil in which 
the revoked or invalid will, or part thereof, is incorporated by reference.
SEC. 285. Custodian—filing—penalty. After being informed of the 
death of the testator, the person having custody of his will shall deliver 
it to the court having jurisdiction of his estate. Every person who will- 
hilly refuses or fails to deliver a will after being ordered by the court 
to do so shall be guilty of contempt of court. He shall also be liable 
to any person aggrieved for the damages which may be sustained by 
such refusal or failure.
APPENDIX B. SELECTED PRO VISIO N S O F  IOW A LAW RELATING TO DESCEN T O F PROPERTY
SEC. 211. Share of surviving spouse if decedent left issue. If the 
decedent dies intestate leaving a surviving spouse and leaving issue, the 
surviving spouse shall receive the following share:
1. One-third in value of all thelegal or equitable estates in real property 
possessed by the decedent at any time during the marriage, which have 
not been sold on execution or other judicial sale, and to which the sur­
viving spouse has made no relinquishment of his right.
2. All personal property that, at the time of death, was, in the hands 
of the decedent as the head of a family, exempt from execution.
3. One-third of all other personal property of the decedent which is 
not necessary for the payment of debts and charges.
4. If the property received by the surviving spouse under subsections 
one (1), two (2) and three (3) of this section is not equal in value to 
the sum of fifteen thousand dollars, then so much additional of the re­
maining real and personal property of the decedent that is subject to 
payment of debts and charges against the decedent's estate after payment 
of such debts and charges, even to the extent of the whole net estate, 
as may be necessary to make the amount of fifteen thousand dollars.
SEC. 212. Share of surviving spouse where decedent left no issue. 
If the decedent dies intestate leaving a surviving spouse and leaving 
no issue, the surviving spouse shall receive the following share:
1. One-third in value of all the legal or equitable estate in real property 
possessed by the decedent at any time during the marriage, which have 
not been sold on execution or other judicial sale, and to which the sur­
viving spouse has made no relinquishment of his right.
2. All personal property that, at the time of death, was in the hands 
of the decedent as the head of a family, exempt from execution.
3. One-third of all other personal property of the decedent which is 
not necessary for the payment of debts and charges.
4. If the property received by the surviving spouse under subsections 
one (1) and three (3) of this section is not equal in value to the sum of 
fifteen thousand dollars, then so much additional of the nonexempt real 
and personal property of the decedent remaining after payment of the 
debts and charges against the estate, as may be necessary (even to the 
extent of the entire net estate) to make the amount of fifteen thousand 
dollars.
5. So much additional of the remaining real and personal property 
belonging to the decedent as is necessary to make die entire share of 
the surviving spouse, including the property received under subsections 
one (1), three (3) and four (4) of this section, equal in value to the 
aforesaid sum of fifteen thousand dollars plus one-half of the net value 
of the estate over and above the said sum of fifteen thousand dollars 
and the value of the exempt personal property.
SEC. 219. Share of others than surviving spouse. The portion of 
the estate remaining after the payment of the debts and charges, and 
not distributed to the surviving spouse, as provided in this Code, or 
if there is no surviving spouse, then the remaining estate after payment 
of the debts and charges, shall descend and be distributed as follows:
1. In equal shares to the decedent's children, unless one or more 
of them is dead, in which case the issue of such deceased child shall 
inherit his or her share in accordance with the rules herein prescribed, 
in the same manner as though said child had outlived his parents.
2. If there is no person to take under subsection one (1) of this section, 
then to the surviving parents in equal shares; and if either parent is 
dead, the portion that would have gone to such deceased parent, shall 
go to the survivor.
3. If there is no person to take under either subsection one (1) or two 
(2) of this section, the portion uninherited shall go to such persons as 
would have been entitled to take if the parents of the decedent had out­
lived the intestate and had died in possession and ownership of the portion 
thus falling to their share, and so on, through their ascending ancestors 
and their heirs.
4. If heirs are not thus found under subsection one (1), two (2) or 
three (3) of this section, the portion uninherited shall go to the spouse 
of the intestate; and if the spouse is dead, then to the heirs of the spouse, 
according to like rules. If such intestate has had more than one spouse, 
who either died or survived in lawful wedlock, it shall be equally divided 
between the one who is living and the heirs of those who are dead, or 
between the heirs of all such heirs, taking per stirpes and not per capita.
5. If there is no person who qualifies under either subsection one (1), 
two (2), three (3) or four (4) of this section, the intestate property shall 
escheat to the state of Iowa.
SEC. 220. Afterbom heirs—time of determining relationship. Des­
cendants and other heirs of an intestate, begotten before his death but 
born thereafter, shall inherit as if they had been born in the lifetime 
of the intestate and had survived him. With this exception, the intestate 
succession shall be determined by the relationships existing at the time 
of the death of the intestate.
SEC. 223. Effect of adoption. A lawfully adopted person and his 
heirs shall inherit from and through the adoptive parents the same as 
a natural bom child. The adoptive parents and their heirs shall inherit 
from and through the adopted person the same as though he were a 
natural born child.
SEC. 224. Advancements—in general. When the owner of property 
transfers it as an advancement to a person who would be an heir of 
such transferor were the latter to die at that time, and the transferor
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| share in the estate as thus determined. Every gratuitous inter vivos trans- 
J fer is presumed to be an absolute gift, and not an advancement. Such 
j  presumption is rebuttable.
j SEC. 238. Share of surviving spouse who elects to take against will. 
| If the surviving spouse elects to take against the will, the share of such 
4 surviving spouse will be:
] 1. One-third in value of all the legal or equitable estates in real property
possessed by the decedent at any time during the marriage, which have J not been sold on execution or other judicial sale, and to which the sur- 
I viving spouse has made no relinquishment of his right.
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2. All personal property that, at the time of death, was in the hands 
of the decedent as the head of a family, exempt from execution.
3. One-third of all other personal property of the decedent that is not 
necessary for the payment of debts and charges.
SEC. 240. Election to occupy homesteadIn intestate estates, or 
where the surviving spouse elects to take against the will, the surviving 
spouse may, in lieu of his share in the real property possessed by the 
decedent at any time during their marriage which has not been sold 
on execution or other judicial sale, and to which the surviving spouse 
has made no relinquishment of his right, elect to occupy the homestead. 
Such election shall be made and entered of record as provided in section 
two hundred forty-five (245). In making such election, the surviving spouse 
shall have all the rights as to personal property provided in subsections 
two (2) and three (3) of section two hundred thirty-eight (238). In case 
of failure to make such election, the right to occupy the homestead shall 
be waived.
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